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INTRODUCTION. 

IT  is  propofcd  to  take  an  hiftorical  view 
of  the  law  of  England  with  regard  to 
Shipping  and  Navigation.  The  increafe  of 
(hipping,  and  the  improvement  of  naviga- 
tion, are  objefts  that  have  frequently  en- 
gaged the  attention  of  the  Legiflature ; and 
various  provifions  have  been  made  from 
time  to  time,  by  which  it  was  endeavoured 
to  confine,  as  much  as  pofEble,  the  trade 
to  and  from  this  country,  the  employment 
of  the  fiiheries,  and  the  conveyance  coaft- 
wife,  to  the  ihipping  and  mariners  of  this 
B country 
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Country  alone.  The  Hiflory,  therefore,  of 
Shipping  and  Navigation  includes  in  it  the 
- hiftory  of  the  different  branches  of  foreign 
and  domeftic  trade,  and  of  the  fifheries  car- 
ried on  either  upon  our  coafts  or  abroad ; 
and  we  (hall  accordingly,  in  purfuing  this 
enquiry,  be  led  to  confider  the  laws  that 
have  been  made  for  better  regulating  thofe 
various  objefts  of  commercial  policy. 

But  this,  underftood  in  its  largeft  extent, 
opens  to  us  a field  of  more  fpace  and  greater 
variety  than  is  necelTary  for  our  prefent  pur- 
pofe ; fome  limit  mufl  therefore  be  fet  to  our 
refearch  : in  fo  doing  it  is  meant  to  confine 
ourfelves  merely  to  fuch  matters  as  belong 
to  Jhipping  and  navigation  in  the  ftridfer  fenfc 
of  thofe  words,  or  at  leaftin  the  parliamen- 
tary fenfe  which  they  have  acquired  from  the 
ufe  and  application  of  them  in  different  adls 
of  parliament.  Thus,  whatever  relates  to  a 
/hip,  and  its  qualifications  of  ownerjhip,  or 
built,  the  mafter  who  commands,  and  the 
feamen  who  navigate  it,  the  goods  and  com- 
modities,  and  the  places  from  which  it  may 
import  by  virtue  of  fuch  qualifications; 
all  thefe  are  peculiarly  fubjedts  of  the  pre- 
fent Hiftory,  and  will  of  themfelves  bring 
before  us  the  trade  and  commerce  of  the 
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whole  world.  But  any  incidents  and  cir- 
cumftances  relating  to  that  trade  and  com- 
merce, and  not  originating  frpm,  or  be- 
longing to,  the  precife  nature  of  fuch  quali- 
fications of  the  Jhip  and  its  navigation,  are 
extraneous  and  foreign.  Thus  the  whole 
concern  of  cuftoms  and  duties  being  merely 
regulations  of  revenue ; the  detail  for  col- 
ledUng  and  fecuring  fuch  revenue,  includ- 
ing the  numerous  provifions  about  fmug- 
gling;  with  an  infinitude  of  other  matters 
lying  within  the  department  of  the  cuftom- 
houfe,  are  all  excluded,  as  no  part  of  this 
work.  In  fhort,  it  is  intended  to  touch  upon 
thofe  topics,  and  thofe  only,  which  compofe 
the  famous  of  Navigation  made  in  the 
1 2th  year  of  king  Charles  the  Second,  and 
which  has  in  its  title  the  fame  words  in  the 
fame  fenfe  in  which  they  are  here  to  be 
underftood  : An  ASl  for  the  Encouraging  and 
Increafing  of  Shipping  and  Navigation. 

Such  is  the  nature  and  extent  of  the 
propofed  defign ; which  will  comprize  a 
hiftory  of  what  are  ufually  termed  The  A^s 
of  Navigation.  This  hiftory  may  properly  be 
divided  into  Three  Periods  : the  Firft  con- 
taining the  laws  made  from  the  earlieft  ap- 
pearance of  any  fuch,  down  to  and  including 
B 2 the 
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the  Aft  of  Navigation  made  in  1651,  dur- 
ing the  time  of  the  Commonwealth.  The  ' 
Second  will  commence  with  the  famous  Aft 
of  Navigation  pafled  in  the  12th  year  of 
Charles  II.  and  will  contain  all  the  laws 
pafled  down  to  the  time  of  making  the 
peace  in  1783.  The  Third  will  commence 
after  the  peace,  and  contain  all  the  laws 
which  have  been  made  down  to  the  pre- 
fent  year  1792. 

After  we  poflefs  the  text  of  the  law,  we 
become  curious  to  learn  what  conftruftion 
it  has  received,  and  what  praftice  has  been 
founded  upon  it.  It  is  intended,  therefore, 
to  interfperfe  fuch  information  relative  to 
the  conflruflion  and  ufage,  that  has  obtained 
in  confequence  of  the  pafling  of  the  different 
Afts  of  Navigation,  as  the  beft  fearch  has 
been  able  to  difeover.  The  place  where  a 
lawyer  would  naturally  look  for  materials 
of  this  fort,  is  the  books  of  reports,  contain- 
ing decifions  and  opinions  of  the  courts. 
This  fearch  has  been  made,  but  it  has 
not  anfwered  the  expeflations  that  might 
be  entertained  cither  from . the  import- 
ance of  the  fubjeft  or  the  lapfe  of  time, 
which  promifed  many  occafions  for  judicial 
difeuflion  on  thefe  laws.  All  the  cafes  to 
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be  found  in  the  printed  books,  fcoTn  the 
time  of  pafling  the  Aft  of  Navigation  to  the 
prefent  moment,  do  not  exceed  ten ; nor 
has  repeated  inquiry  been  able  to  draw  forth' 
any  information  of  this  kind  from  manu- 
feripts.  One  great  fource  therefore  of  il- 
luftration,  and  that  which  principally  com- 
mands the  attention  of  the  profeflbrs  of  the 
law,  is  extremely  deficient  in  this  branch 
of  jurifprudence. 

This  dearth  of  recorded  judgments  muft 
furely  be  aferibed  to  no  other  caufe  than 
that  there  were  very  few  worth  recording  : 
for  it  is  not  to  be  believed  that,  among  the 
variety  of  matter  collefted  from  term  to 
term  in  Weftminfter-hall,  that  furnilhed  by 
the  laws  of  navigation  Ihould  have  efcaped 
without  receiving  its  due  portion  of  at- 
tention : and  this  appears  the  lefs  likely, 
when  it  is  confidered  that  fuch  caufes  be- 
long to  the  jurifdiftion  of  a particular  court, 
that  they  are  inftituted  by  a board  of  reve- 
nue, and  are  advifed  and  condufted  by  the 
law-officers  of  the  crown.  The  circum- 
ftances  attending  thefe  fuits  give  them  a 
very  fpecial  appearance.  There  are  officers 
of  an  cftablilhed  board,  promoting  and 
watching  the  progrefs  of  them  in  every 
B 3 ftage. 
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ftagc,  whofe  lltuaiion  makes  it  their  intereft 
to  pick  up  every  fuggeftion  that  can  be 
added  to  the  flock  of  official  information  ; 
and  it  is  not  very'  likely,  that  any  dccilion 
worth  remembering  fhould  have  cfcaped 
both  the  general  reporters  and  ihofe  who 
collect  for  the  ufc  of  the  cuflom-houfe  : if 
the  latter  will  not  fupply  the  deficiency  of 
the  former,  we  may  reft  fatisfied  that  it  can 
be  fupplied  from  no  other  fource. 

It  is  in  the  memory  of  many  perfons,  who 
are  officially  bound  to  know  it,  that  for 
twenty  or  thirty  years  back,  very  few  points 
of  law  have  been  argued  in  the  court  of 
exchequer  upon  any  of  the  Adis  of  Navi- 
gation. From  the  experience  of  this  pe- 
riod we  are  enabled  to  form  fome  judgment 
of  the  preceding;  and  we  may  readily  be- 
lieve, that  in  former  times,  as  we  know  it 
is  in  our  own,  the  generality  of  fuits  ground- 
ed upon  thefe  ftatutes,  turned  upon  fome 
point  of  fa»fl,  without  any  difpute  about  the 
meaning  of  the  law ; and  from  fuch  fuits 
no  legal  materials  were  to  be  derived  for 
the  information  of  {lofterity. 

It  might  be  inferred  from  this,  that  the 
laws  of  navigation  are  penned  with  great 
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clearnefs,  and  are  happily  exempt  from 
thofe  ambiguities,  which  have  been  feen  to 
cloud  the  conftrudtion  of  other  laws,  framed 
by  perfons  of  the  beft  learning  and  expe- 
rience. But  in  truth  a want  of  clearnefs  is 
not  the  only  nor  the  moft  common  caufe  of 
doubt  and  difficulty  in  the  interpretation  of 
laws : they  originate  from  other  defers 
than  thofe  in  the  laws  themfelves;  from 
the  conceit  of  the  parties  interefted,  and 
the  weak  judgments  of  their  firft  advifers. 
Such  difpofitions  and  fuch  intelleds  will 
eafily  pcrfuade  themfelves,  that  the  law 
fpeaks  the  language  they  wilh  it  Ihould  fpeak ; 
and  at  any  rate  they  will  think  it  worth  try- 
ing, whether  they  cannot  prevail  with  a court 
to  confirm  theh  opinion.  Thefe  confidera- 
tions  have  generally  had  their  full  effect 
to  plunge  the  parties  into  a fuit,  before  the 
matter  comes  into  the  hands  of  thofe,  who 
are  befi  able  to  difiinguifh,  but  who  are 
then  obliged  to  exercife  their  ingenuity  in- 
ftcad  of  their  judgement,  and  to  torture  and 
confound  every  thing,  in  order  to  fupport 
what  in  their  clofets  they  would  pronounce 
untenable.  Yet  it  is  to  fuch  occafions  as 
this,  that  we  are  indebted  for  two-thirds  of 
the  legal  argument  to  be  found  in  the  Re- 
port-books ; and  out  of  fuch  attempts  to 
B 4 mif- 
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miflcad  and  mifrcprcfent,  grow  the  true 
expoCtion  and  the  real  learning  of  the  law. 

But  the  king’s  fuits  are  brought  into 
court  in  a different  manner : they  are,  in 
the  firft  inftance,  well  confidered  by  the 
folicitor  of  the  board  of  cuftoms,  who  is 
qualified  by  his  daily  pradice  to  form  a fuf- 
ficient  opinion  upon  the  point  of  law  ; they 
are  ufually  fubmitted  to  the  opinion  of  the 
attorney  and  folicitor  general,  whofe  judge- 
ment and  diferetion  are  looked  to  for  ad- 
vice and  diredion.  Thefe  officers  feel 
themfelves  refponfible  in  their  profeffional 
charader  for  that  which  they  advife  and  pro- 
mote ; and  they  will  always  have  in  view, 
that  the  opinion  given  in  their  chambers  is 
fuch  as  they  need  not  fcruple  to  fuppoft  in 
public  argument.  In  addition  to  their  own 
reputation,  they  confult  likewife  the  honour 
of  the  crown,  whofe  rights  Ihould  never  be 
brought  judicially  in  queftion  without  a rea- 
fonable  confidence  of  fuccefs.  While  fuch 
confiderations  have  their  influence,  no 
points  of  law  will  be  hazarded,  that  do  not 
appear  really  and  fubftantially  to  contain 
doubt  and  difficulty. 
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If  few  determinations  of  courts  are  to 
be  found  on  this  fubjedt  of  Shipping  and 
Navigation,  there  is  not  wanting  informa- 
tion of  another  kind.  This  is  from  the 
opinions  of  law-officers,  which  have  been 
taken  from  time  to  time  ever  fince  the  reign 
of  Charles  the, Second,  by  the  board  of 
cuftoms,  for  the  direftion  of  themfelves  and 
their  officers  in  points  of  praAice  as  they 
arofe.  Wherever  this  can  be  obtained,  I 
(hall  endeavour  to  make  it  fup>ply  the  de- 
ficiency of  judicial  matter,  in  expound- 
ing and  illullrating  the  laws  made  by  the 
Legiflature. 

I AM  aware  that  the  fcrupulous  dignity 
of  the  law  of  England  has  not  been  accuf- 
tomed  to  receive,  as  authorities,  any  thing 
lefs  than  the  opinions  delivered  by  judges 
upon  the  bench ; the  arguments  of  counfel 
in  court,  and  their  opinions  at  chambers, 
are  placed  among  thofe  extrajudicial  and 
private  matters  that  arc  wanting  in  the  ef- 
fential  quality  which  fhould  conftitute  a 
juridical  authority.  But  it  may  be  faid,  with 
due  deference  to  the  oracles  which  fpeak 
in  our  courts,  that  the  opinions  of  lawyers 
have  an  advantage  which  thofe  have  not ; 
they  come  down  to  us  in  the  writing  of  the 

author, 
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author — his  own  meaning  conveyed  in  his 
own  words  ; the  opinions  of  courts,  on  the 
other  hand,  are  ufually  conveyed  by  (land- 
ers by  ; and  the  cleared  judgement  may, 
in  after-time,  be  brought  in  quedion  from 
the  inaccuracy  of  contradiftory  reports. 
Indeed  I can  entenain  no,  doubt  but  an 
opinion  afeertained  to  be  really  given  by  a 
perfon  filling  the  office  of  king’s  attorney 
or  folicitor  upon  points  of  revenue  and 
rights  of  the  crown,  will  be  received  by 
lawyers  as  a very  high  authority  ; and  I 
(hall  think  myfelf  very  fortunate  in  having 
had  an  opportunity  to  bring  together  a con- 
(iderable  degree  of  information  from  mate- 
rials of  that  fort. 

With  thefe  helps  from  the  decifions  of 
courts,  ,and  the  opinions  of  law-officers  of 
the  crown,  it  is  hoped  fomc  light  may  be 
thrown  on  the  ads  of  parliament,  which  arc 
the  objed  of  this  Hidory. 


PART 
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Firjl  A£l  of  Navigation — Petition  of  the  Com- 
mons on  the  Carrying  Trade — An  Eafement  in 
Duty  for  Englijh  Ships — Stat.  5.  EUz. — 

The  Fijheries  encouraged — The  Coafiing  Trade 
— The  Plantation  Trade — A5l  of  Naviga- 
tion 1651. 

The  firft  provifion  made  by  parliament  i. 

that  can  be  clafled  under  the  denomi- 
nation  of  a Navtgatwn-A£l,  is  uat.  42.  Ed.  3.  a.  d.  1651. 
c.  8.  which  enafted,  that  all  Ihips  of  Eng- 
land and  Gafcoigne  which  came  into  Gaf- 
coigne,  fliould  be  firft  freighted  to  bring 
wines  into  England  before  all  other.  But  this 
preference  (fuch  as  it  is)  being  enjoyed  in 
common  with  the  people  of  Gafeony,  who 
were  then  the  king’s  fiibjefts  equally  with 
the  Englilh  ; and  the  Englifti  being  aftually 
reftrained  by  another  part  of  the  aft  from 
going  to  Gafeony  to  buy  wines,  which  were 
to  be  brought  only  by  the  Gafeons  and 

other 
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FART  I.  Other  Aliens,  this  has  not  been  confidered 
41  K IK m TO  lufhciently  favourable  to  EngliOi  Ihipping 
A.  D.  >651.  to  be  ranked  among  the  Ads  of  Naviga- 
tion. 

rirftAaof  That  which  has  ufually  been  deemed 
NAfigaiiMi.  Navigation,  is  flat.  5.  Rich.  2. 

ft.  1.  c.  3.  which  is  c.xpreircd  in  the  be- 
ginning of  it  to  be  made  for  the  increafe  of 
the  naz-y  of  England,  -which  was  then  greatly 
dimhiijhed. 

It  was  thereby  oidained,  that  none  of  the 
king’s  liege  people  fhould  from  thenceforth 
(hip  any  merchandize  in  going  out,  or 
coming  within  the  realm  of  England  in 
any  port,  but  only  in  ftiips  of  the  king’s 
liegeance,  under  the  penalty  of  forfeiting  all 
the  merchandize  Qiipped  in  other  veftels, 
or  the  value  thereof  j a third  part  to  go  to 
the  informer,  or,  as  it  is  exprefled,  “ the 
“ perfon  who’  duly  efpieth  and  duly  proveth 
“ any  offence  againft  that  ftatute.” 

But  this  attempt  to  encourage  Englilh 
Ihipping  feems  to  have  been  made  before 
the  adual  ftate  of  our  navigation  would 
quite  warrant  it  ; for  in  the  very  next  fef- 
(ion  of  parliament  it  was  enaded,  by  ftat. 

6.  Rich. 
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6.  Rich.  2.  c.  8.  that  the  faid  law  fliould  (inly  f a r t i. 
take  place  “ as  long  as  Ihips  of  the  faid 
“ licgeance  were  to  be  found  able  and  fuf- 
ficient  in  the  parts  where  the  merchants 
“ happened  to  dwell.”  Again,  in  the  14th 
year  of  that  king,  the  fame  regulation  was 
repeated  by  parliament ; but  it  was  on  that 
occafion  accompanied  with  a qualification 
which  fuggefts  an  important  obfervation 
upon  thefe  laws  of  navigation ; for  when  it 
was  enadled  by.  fiat.  14.  Rub.  2.  c.  6.  “ that 
“ merchants  of  the  realm  of  England  (hould 
“ freight  in  the  faid  realm  the  Ihips  of  the 
“ faid  realm,  and  not  ftrange  Ihips,”  this 
provifo  was  added,  Ji  that  the  owners  of  the 
faid  Jhips  take  reafonable  gains  for  the  freight 
of  the  fame.  If,  therefore,  Englilh  (hips 
could  not  be  got,  or  if  the  owners  demanded 
an  unreafonable  freight,  foreign  (hips  might 
Hill  by  law  be  employed. 

From  thefe  conceflions  and  qualifications 
it  is  feen  how  early  our  anceftors  felt,  that 
thefe  beneficial  regulations,  with  all  their 
advantages,  contained  in  them  the  incon- 
veniences and  mifehiefs  of  a monopoly ; and 
that  the  navigation  and  fliipping  of  the 
country  could  not  be  favoured  without  ex- 
pofing  its  trade  to  fome  degree  of  burden 

and 
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PART  I.  and  reftraint.  Indeed  it  will  be  found, 
4».  ED.'in. TO  from  the  wording  and  tenor  of  various  fta- 
A.  D.  1651.  tutes  made  on  this  fubjecl,  that  the  Afts  of 
Navigation  were  regulations  more  of  a po- 
litical than  commercial  nature ; and  that  the 
whole  advantage  to  be  derived  therefrom 
was  intended  to  center  in  the  navy  of  Eng- 
land. We  fltall  find,  in  all  fubfequent  re- 
gulations, that  the  objeft  in  view  is  the  in- 
creafe  of  Ihips  and  not  of  commerce,  and  that 
the  interell  of  the  latter  is  made  frequently 
to  give  way  to  that  of  the  former. 

There  appears  to  have  been  no  ftatute  on 
this  fubjeft  from  the  reign  of  Richard  II.  till 
the  reign  of  Edward  IV.  when  it  was  enadled 
by  flat.  3.  Edw.  4.  c.  i.  among  other  regu- 
lations refpedting  the  trade  of  wool,  that 
/lo  perfon  inhabiting  within  the  realm  of 
England,  other  than  merchant  ftrangers, 
fliould  freight  nor  charge  within  the  realm 
any  Ihip  or  other  vell'el  of  any  alien  or 
ftranger  with  merchandize  to  be  carried 
out  of  the  realm,  nor  fhould  bring  any 
into  it,  if  he  could  have  fufficient  freight 
in  the  fliips  or  veflels  of  denizens,  on  pain 
of  forfeiting  the  merchandize,  half  to  the 
king  and  half  to  the  perfon  feizing.  But 
this  provifion  in  favour  of  Englifh  fhipping 

was 
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was  to  lad  no  more  than  three  years  ; and 
we  find  no  other  (latute  on  this  fubjeft  till 
the  reign  of  Henry  VII. 

But  in  the  mean  time  a petition  made 
by  the  commons  in  parliament  in  the 
i8th  year  of  Henry  6.  is  well  wonhy  of 
notice.  It  was  there  prayed,  that  thence- 
forward no  Italian,  or  other  merchant  of 
the  countries  beyond  the  Straits  of  Mo- 
rocco, fliould  fell  in  this  realm  any  other 
merchandize  than  that  of  the  countries  be- 
yond the  Straits,  on  pain  of  forfeiture  there- 
of. And  the  reafon  there  alledged  for  fuch 
a regulation  is,  that  fincc  the  Italian  mer- 
chants had  become  carriers  of  the  commo- 
dities of  Spain,  Portugal,  and  other  coun- 
tries without  the  Straits,  in  addition  to  the 
productions  of  the  countries  within  the 
Straits,  thofe  articles  were  not  brought  in 
fuch  abundance,  nor  were  they  fold  fo 
cheap  as  when  they  were  brought  by  the 
merchants  of  thofe  countries  refpedlivcly, 
or  were  fetched  by  the  merchants  of  this 
country  in  their  own  Ihips ; the  confe- 
quence  of  which  was,  not  only  the  decrcafc 
of  the  king's  cuftoms,  and  the  depreciation 
of  the  merchandize  of  this  realm,  but  alfo 
a great  hurt  to  all  the  navy  of  the  realm. 


PART  I. 
t_ 

41.  ED.  III.  TO 
A.  D.  1651. 


Petition  of  tlit 
Commons  on 
the  CanyinK 

Trade. 
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r A » T I.  Such  are  the  mifchiefs  which  were  meant 
-r,  to  be  remedied  ; and  the  benefits  the  com- 
A.  D.  1651.  mons  propofed  by  the  regulation  thus  pray- 
ed were  ftated  to  be,  that  the  countries 
without  the  Straits  would  be  more  defirous 
of  peace  and  friendftiip  with  England,  in 
order  that  their  merchants  might  have 
fafe-condu(^l  to  bring  their  goods  hither ; 
and  that  our  merchants  carrying  the  goods 
of  this  country  themfelves  might  fell  them 
at  the  firft  hand,  and  fo  make  greater  pro- 
fits. They  prayed  this  might  pafs  into  a 
Jaw  for  ten  years ; but  the  king  did  not  af- 
fent  to  It  (a) . In  this  parliamentary  docu- 
ment we  difcover  a branch  of  the  naviga- 
tion-fyftem  begin  to  difclofe  itfelf ; namely, 
the  confining  of  foreign  fliips  to  carrying 
the  produdions  of  the  country  to  which  they 
belong. 

It  is  another  branch  of  the  navigation- 
fyftem  to  give  fome  favour  or  preference  to 
articles  of  merchandize,  if  imported  in  (hips 
of  this  kingdom.  An  experiment  of  thi* 
fort  likewife  made  its  appearance  in  the  be- 

f a)  Rolls  Pari.  18.  H»h.  6'.  59.  The  great  increaT* 
of  Italian  merchants  at  this  time  led  to  flat.  1.  Rich.  5. 
c.  9.  for  reftraining  them  and  their  trade. 

* 

ginning 
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ginning  ofthe  reign  of  Henry  VII.;  and  the  part  i. 
liament,  in  adopting  this  principle,  carried 
it  at  once  to  the  extremeft  length  by  prohi-  a.  d.  1651. 
biting  all  commodities  of  a certain  deferip* 
tion,  that  were  not  fo  imported ; for  it  was 
enaAcd  by  ftat.  1.  Hen.  7.  c.  8.’  that  no  one 
fhould  buy  or  fell  within  this  realm,  Ireland, 

Wales,  Calais,  or  the  .Marches  thereof,  or 
Berwick,  any  manner  of  wine  Of  the  growth 
of  the  Duchy  of  Guienne  or  Gafeony,  bur 
fuch  as  Ihould  be  adventured  and  brought 
in  an  Engli(h»  Irilh,  dr  Wcllh man’s  Ihip, 
the  mariners  of  which  were- Englifh,  IrUh,' 
or  WeUhmen, 'for  the  msjft  part,  or  men' 
of  Calais,,  or  Of  the  Marches  of  the  fame,’ 
on  forfeiture  of  fuch  u^ine;  half,  to  the 
hoder  of  the  forfeiture,  the  other  half  to 
the  king.  • • • 

* * 

This  llatute  is  introduced  by  a preamble 
exprefling  the  decay  of  the  navy  and  tht 
i^knifs  of  the  mariners,  and  that  if  the  fame 
were  not  reformed,  the  realm  would  not  be 
of  ability  and  power  to  defend  itfelf.  Con- 
formably with  the  folicitude  there  exprelTcd 
concerning  the  employment  of  mariners, 
this  aft  required,  for  the'firft  time,  that  the\ 
mariners,  as  well  as  the  !h\p,Jbould  be  of  this 
country. 

C This 
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Part  r.  This  ftatute,  which  dcfervcs  rcmem- 
ITe^ui^-to  brance  for  having  brought  forward  two 
A.  D.  i6ji.  principles  of  our  navigation-ryftem  that 
have  been  applied,  with  fome  variation,  on 
numberlefs  occafions  in  later  times,  was  an 
experimental  regulation,  and  to  endure 
only  to  the  next  parliament.  In  the  next 
parliament  it  was  revived  by  ftat.  4.  He*.  7. 
c.  10.  with  fome  alto^ons  ; namely,  it 
was  extended  to  the  article  of  woad  called 
Thouloufe  woad.  The  forfeiture  was  laid 
not  only  on  the  article  when  bought  and 
fold,  but  when  conveyed  or  brought  in. 
The  (hip  was  to  belong  to  the  king,  or 
fbme  of  his  fubjeds  of  England,  Ireland, 
Wales,  Calais,  or  Berwick,  as  owners,  pof- 
fedbrs,-  or  proprietaries;  and  indead  of  re> 
' quiring  the  mariners  for  the  moft  part,  it  re- 
quires the  majler  (a)  and  mariners,  for  the 
molt  part,  to  be  men  of  thofe  places. 

This  datute  contains  a proviflon  of  the 
‘ fame  nature  with  the  datutes  of  Richard  1I< 
and  the  temporary  a(ft  dat.  3.  Eda>.  4.  c.  i. 
**  No  perfon  inhabiting  within  this  realm, 

« 

' (»)  The  expreffion  in  the  Ifaitate  U,  *'  The  mniter 
" unJtr  G«d,  And  the  mariners,"  &c.  Bills  of  lading 
nfually  begin,  " SbifptJ  by  tbt  grau  of  God.** 

“ Other 
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**  Other  than  merchant  ftrangers,  fhall  ^axt  i. 

**  freight  or  charge  within  this  realm,  or 
**  Wales,  any  {hip  or  other  vcflel  of  any  *■’  "• 

**  alien  or  ftranger  with  merchandize,  to 
**  be  carried  out  of,  or  brought  into,  this 
realm  or  Wales,  if  he  may  have  fufficient 
freight  in  {hips  of  denizens  at  the  port 
**  where  he  makes  his  freight,  on  forfeiture 
**  of  the  merchandize,  half  to  the  king, 

**  and  half  to  the  perfon  feizing  the  fame.” 

There  was  a provifo  that  Ihcrchandize 
brought  in  contrary  to  this  aft,  in  cafes  of 
ftrefs  of  weather,  or  enemies,  fhould  not 
be  liable  to  forfeiture,  fo  as  the  owners 
made  no  fale  thereof,  otherwife  than 
for  viftuals  and  necelTary  repairs  of  the 
{hip. 

• 

Tnb  {lat.  I.  Hen.  7.  had,  at  the  clofe  of 
it,  a faving  of  the  king’s  prerogative.  No 
fuch  refervation  was  made  in  {lat.  4.  Hen.  7. 

But,  notwithftanding,  we  find  that  many 
licences  were  obtained,  - both  by  aliens  and 
denizens,  in  the  reign  of  Henry  VIII.  for 
bringing  in  wine  of  Gafeony  and  Guienne, 
and  Thouloufe  woad,  contrary  to  ftatute ; 
and  thefe  licences  were  expreilly  declared 
void  by  ftat.  7.  Hen.  8.  c.  2.;  with  a faving, 
however,  in  favour  of  fuch  as  fliould  be 
C 2 executed 
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PART  i.  executed  before  a certain  (hort  day  then  to 

* ^ 

41.  £D.  111.  TO  come* 

A.  D.  1651. 

. The  decrcafc  of  (hipping  and  mariners 
was  again  made  a fubjeft  of  complaint  by 
parliament  in  flat.  23.  Hen.  8.  c.  7.;  by 
which  flatute  the  parliament  made  no  new 
regulation,  but  contented  themfelves  with 
reciting  flat.  5.  Rich.  1.  ftat  6.  Rkh.  1.  and 
flat.  4.  Hen.  7.  which  they  declared  (hould 
(land  in  full*  force  and  effedl.  This  aft 
being  made  to  continue  only  to  the  laft  day 
of  the  next  parliament,  it  was  thought  pro- 
per by  ftat.  32.  Hen.  8.  c.  14.  intituled. 
An  Atl  for  the  Maintenance  of  the  Havy  of 
England,  and  for  certain  Rates  of  Freight” 
again  to’ confirm  the  faid  ftatutes,  in  the 
lame  manner  as  had  *lpeen  done  by  ftat. 
23.  Hen.  8.  c.  7.  In  order  better  to  in- 
i'ure  the  employment  of  Englifh  (hipping, 
this  aft  further  ordains  a certain  price  of 
freight  between  London  and  the  principal 
trading  towns  of  Europe ; which  price  was 
not  to  be  exceeded,  except  in  times  of 
war. 

AaoStmeatin  It  feetns,aproclamatiofl  had  been  obtained 
from  the  Crown,  granting  to  merchant  ftran- 
gers,  for  a certain  time,  the  privilege  of  im- 
porting 
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porting  and  exporting  merchandize,  on 
paying  the  fame  cuftom  and  fubfidy  as  na- 
tural-born fubjedls.  This  liberality  of  the 
Crown  was  qualified  by  the  prefent  ftatute, 
which  confined  it  to  fuch  articles  as  were 
imported  or  exported  in  any  Jhip,  bottom^  or 
vejftl  o f this  realm  of  England,  commonly  called 
an  Englijh  Jhip,  bottom^  or  vejfel;  which  is  the 
firft  inftance  of  an  eafement  in  duty  made 
in  favour  of  Englifli  Ibips.  But  to  this  was 
fubjoined  a provifo.  That  (hould  no  fuch 
Englilh  (hip  be  at  the  port,  and  the  mer- 
chant gave  notice  thereof  to  the  Lord  Ad- 
miral, or  his  deputy,  or  if  none  fuch  were 
refident  at  the  port,  then  to  the  cuftomer  or 
comptroller,  and  obtained  from  him  a cer- 
tificate, under  his  feal,  of  fuch  lack  of 
Englilh  (hips,  he  might  then  freight  any 
foreign  fliip  in  the  port,  and  havo  the  be- 
nefit of  the  proclamation. 

To  facilitate  the  execution  of  this  aft, 
owners  of  Englilh  (hips  were  direfted  to  af- 
fix a notice  in  feme  public  place  in  Lom- 
bard-ftreet,  for  the  fpace  of  feven  days,  of 
their  intention  to  fail,  and  the  voyage  they 
meant  to  make.  Provifions  were  made  for 
the  fpeedy  departure  of  (hips,-  fafe  cuftody 
of  goods  committed  to  their  care,  and  the 
C 3 due 
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rAxr  i.  due  performance  of  their  engagement,  by' 
^I^TEDTiiT^o  A complaint  and  hearing,  in  a fummary 
A.  p.  1651.  before  the  admiral,  his  lieutenant,  or 

deputy.  ' 

jSucH  were  the  endeavours  ufed  by  thi$ 
parliament  to  recommend,  and  gain  a pre> 
ference  for  Englilh  Ihipping.  But  the  com- 
petition between  commerce  and  navigation 
had  various  fuccefs ; and  we  (hall  fee  in  the 
next  reign  that  a turn  was  given  to  the 
former  in  prejudice  of  the  latter.  In  Hat. 
5.  & 6.Edw.  6.  c.  18.  we  are  told,  that  (lac. 
4.  Hen.  7.  was  fuppofed  to  be  made  for  the 
maintenance  of  the  navy,  and  in  good  hope 
that  the  articles  there  mentioned  would  be 
obtained  cheaper  •,  but,  on  the  contrary, 
thofe  articles  daily  fold  dearer,  “ and  the 
“ navy  was  thereby  never  the  better  main- 
**  tained.”  The  prefent  ftatute  accordingly 
provides,  that  in  future,  between  the  firft 
day  of  February  and  the  firft  day  of  ORober^ 
any  perfon,  being  of  the  parts  or  countries 
in  amity  with  our  fovereign,  might  bring  in 
thofe  wines,  or  wines  of  any  other  parts  of 
Fr^ncoy  or  Iho^kufe  woady  in  whatfoever 
(hips,  crayers,  or  boats,  whoever  might  be 
owner  (being  of  parts  in  amity  with  our 

fove- 
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foverdgn),  and  whoever  might  be  the  f*»Ti. 
mailer  or  mariners  (a).  4i.EV.ui.  to 

A.  D.  >6$i. 

The  expeftation  expreffed  in  this  ftatute 
CO  obtain  foreign  goods  cheaper  when  the 
carrying  of  them  was  granted  as  a monopoly 
in  favour  of  Englilh  (hipping,  was  rather 
fuch  as  would  be  held  out  by  interclled 
perfons  who  feek  a privilege,  than  enter- 
tained by  wife  men  who  look  on,  unlefs  in 
times  when  the  nature  of  commerce  is  very 
little  underllood. 

The  caufe  of  commerce  was  backed  by 
the  jealoufy  of  foreign  dates,  who  retaliated 
our  prohibitions  to  freight  foreign  (hips, 
by  making  penal  laws  againd  fuch  as  Ihould 
Ihip  goods  out  of  their  countries  in  any 
other  than  the  veffels  of  the  country.  This 
point  was  uken  into  confideration  by  the 
parliament  at  the  beginning  of  the  reign  of 

(4}  By  Hat.  23.  Htn,  8.  c.  7.  (e£l.  S;  no  wines  of 
Cc/ctny  or  Guitnnt,  or  any  manner  oi  F me b wines,  wer« 
to  be  landed  between  the  Feaft  of  St,  Micbatl  the  Arch- 
angel and  the  Purification  of  Our  Lady.  This  a&  was 
expired  when  the  ftat,  5.  & 6.  Fdvi,  6.  was  pafifed,  other- 
wife  the  time  here  limited  for  importing  would  in  efie^ 
have  been  no  limiution  at  all,  but  an  entire  permiflion. 

If  that  prohibition  of  ftat.  23.  Hn.  8.  was  con- 
tiooedlsy  any  other  ftatute  ? 

C 4 queen 
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PART  I.  queen  Elizabeth,  and  by  flat.  i.  Eliz.  c.  13, 
4’-.  m.  TO  a formal  repeal  was  made  of  rtat.  5.  Rick.  2. 

A.  D.  1651.  ftat.  4.  Hen.  7.;  and  thereby  it  was 

hoped  to  conciliate  the  fricndlhip  of  our 
neighbours,  who  were  running  the  fame 
race  with  us  in  navigation  and  commerce. 
But  that  the  interefl  of  navigation  might 
not  be  wholly  abandoned,  another  mode 
was  attempted,  by  which  it  was  intended, 
with  lefs  envy  and  more  appearance  of 
equity,  to  accomplirti  a like  end.  To  pre- 
vent a fraudulent  pradticc,  which  then  had 
obtained,  of  fubjecfls  entering  the  goods  of 
llrangers  in  their  own  names,  and  fo  de- 
frauding the  Crown  of  the  aliens’  duties, 
the  following  regulation  was  made  ; wdiich, 
under  the  malk  of  revenue,  feems  to  have 
_ nothing  in  view  but  re-eftablilhing  the 
fpirit  of  the  Navigation-Affs  repealed  in 
the  foregoing  claufe.  It  was  enadled,  that 
all  owners  of  merchandize,  who  in  time  of 
peace,  and  when  there  was  no  reftraint 
made  of  Englilh  fliips,  ftiould  embark,  (liip, 
lade,  or  difeharge,  by  way  of  merchandize, 
any  wares  or  merchandize  (maft,  raffe, 
pitch,  tar,  and  corn  only  excepted)  out  of, 
or  into  any  fhip,  bark,  hoy,  veflel,  or  bot- 
tom, whereof  the  queen,  or  fomc  of  her 
fubjecls  of  this  realm,  were  not  pofleflbrs  and 

pro- 
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proprietors,  and  the  mafters  and  the  mari- 
Tiers  for  the  moft  part  fubjefts  of  the  queen, 
fliould  pay  the  fubfidy  and  cuftom  for  the  *' 
fame,  as  Grangers  and  aliens  born. 

.Thds,  by  the  laws  repealed,  all  fubjefls 
were  required  to  import  and  export  in  En- 
glilh  fliips  ; by  the  prefent  law,  all  fubjeds, 
who  imported  or  exported  in  foreign  fhips, 
were  liable  to  pay  the  aliens’  duties.  It  is 
true,  the  former  ads  were  enforced  by  for- 
feiture; but  the  aliens’  duties,  though  a 
lefs  fandion,  were  motives  fufficient  with 
men,  whofe  occupation  in  commerce  habi- 
tuated them  to  the  comparifon  of  every  rife 
or  fall  in  their  profits.  The  defign  and  ex- 
pedation  of  the  parliament  was  fairly  difeo- 
vered  in  the  title  they  gave  to  this  ad, 
for  the  Shipping  in  Englijh  Bottoms. 

The  ad  goes  on  to  ordain,  that  no 
hoy  or  plate  owned  by  an  Englifh  fub- 
jed  fliould  carry  merchandize  from  this 
kingdom  to  parts  beyond  the  feas,  on  pain 
of  forfeiting  fuch  hoy  or  plate,  with  all  the 
munition,  tackling,  and  other  neceflaries 
pertaining  thereto ; a provifion,  that  pro- 
bably was  defigned  to  promote  the  build- 
ing of  larger  Ihips. 

Aw 


Digitized  by  Google 


HISTOAY  or  THE  lAW  OF 


e6 

fa»t  I.  An  exception,  fimilar  to  what  we  have 
TO  b«forc  fcen,  was  made  to  the  regulation  in 
A.  o.  i«5»*  favour  of  Englifli  (hips  j namely,  that  the 
merchants  adventurers,  and  merchants  of 
the  ftaplc,  might,  at  the  time  of  their  (hip>- 
ping  cloth  and  wool,  twice  in  one  year  at 
the  mod,  from  and  out  of  the  river  Thames, 
fhip  merchandize  in  a (hi^  belonging  to  a 
dranger,  or  alien,  at  fuch  times  as  {hips 
belonging  to  fubjedts  were  not  to  be  had, 
fufHcient  in  number  and  goodnefsfor  the  fafe 
conveyance  of  goods  to  Flanders,  Holland, 
Zealand,  or  Brabant.  The  merchants  of 
Bridol  alfo,  who  had  differed  greatly  in 
their  diipping  by  enemies  at  fea,  were  al- 
lowed to  fliip,  within  forty  miles  of  their 
city,  merchandize  on  board  drangers’  bot- 
toms, without  paying  other  cudoms  than 
for  merchandize  in  Englilh  bottoms. 

The  whole  of  this  aft  was  only  of  tempo- 
rary duration,  namely,  for  five  years ; and 
fo  to  the  end  of  the  parliament  next  follow- 
ing. But,  before  it  expired,  the  regula- 
tion about  hoys  was  repealed  by  the  Navi- 
gation-Aft paffed  in  5.  EUz.  which  or- 
dained, that  Englifli  hoys  and  plates  might 
crofs  the  feas  as  far  as  Caen  in  Normandy, 
and  eadward  as  far  as  Norway.  This  par- 
tial 


Digitized  by  Google 


I 


SHIFPIHG  AND  NAVIGATION.  »7 

tial  indulgence  was  taken  away  by  flat.  ^ 

13.  £/jz.  c.  15.;  but  this  laft  ad  being  to  4*.  ED.  in.  TO 
continue  only  to  the  end  of  the  next  par-  •*’ 
liament,  when  that  period  arrived,  the 
provifion  of  ftat.  5.  Eliz.  again  revived. 

The  ftat.  5.  EUz.  c.  5.  is  intitled  An  AB 
touching  politic  Conftitutions  for  the  Maintenance 
of  the  Navy.  In  this  ad  were  brought  for- 
ward two  principles  of  our  fyftcm  of  navi- 
gation, that  have  been  fteadily  adhered  to, 
under  different  modifications,  ever  (ince. 

One  was  the  encouraging  of  the  fifheries,  as 
the  means  of  increafing  our  (hipping  and 
navigation;  the  other  was,  the  confining 
the  coafting-trade  to  Englifh  Ihipping. 

Many  provifions  had,  before  this  fta-  ThePiiberie* 
tute,  been  made  refpeding  the  fifheries; 
but  in  none  of  them  had  this  fubjed  been 
taken  up  with  a view  to  (hipping  and  na- 
vigation. The  laws  made  till  towards 
the  latter  end  of  Edward  III.  related  to 
the  inland  fifheries  of  falmon  and  other 
river-fifh;  as  ftat.  Weftm.  2.  13.  Edw.  i. 
c.  47.  But  in  31.  3.  provifions  were 

made  about  the  fale  in  market  of  her- 
rings, of  which  Great  Yarmouth  was  then, 
as  now,  the  principal  market  ( a).  Thefe 
Sut.  3.  ft.  2.C.  1.  Stat.  31.  5.  ft.  3.  ^ 

were 
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>ART  I.  ^ -^crc  followed  by  feveral  others  in  the  fub- 
+I.KD.IU.TO  fcquent  reigns ; in  all  of  which  fifli  was  cori- 
fidered  in  the  light  of  visual  merely ; was 
often  joined  with  corn,  butter,  chcefe,  and 
the  like ; and  the  great  anxiety  feemed  to 
be,  to  obtain  a regular  fupply,  to  prevent 
foreftalling  or  regrating,  cither  by  buy- 
ing it  at  fea,  or  taking  any  undue  advan- 
tage of  the  fifhermcn  when  they  came  to 
fhore,  fo  as  to  prevent  a fair  and  open  fale 
in  market,  for  the  fupply  of  the  public  on 
the  beft  terms ; fuch  arc  ftat.  31.  £J.  3.  ft.  2. 
c.  2.  ftat.  31.  jE(/.  3.  ft.  3.  ftat.  35.  £</.  3.  ft.  I. 
ftat.  6.  Ric^.  2.  c.  II.  ftat.  25.  Hen.  8.  c.  4. 
among  many  others.  To  attain  this  objeft, 
encouragement  was  given  by  ftat.  6.  /2/V£  2. 
c.  10.  (which  was  enforced  by  feveral  fta- 
‘ turcs  palled  in  after-times,  as  ftat.  i.  Hen.\, 

c.  1 7.  ftat.  14.  Hen.  4.  c.  6.)  to  aliens,  bcin^ 
friends,  to  bring  in  fifh  and  fell  it  in  mar- 
ket, notwiihftanding  any  privileges  or  char- 
ters granted  to  others. 

t 

In  the  time  of  Henry  VIII.  the  parlia- 
ment, for  the  firft  time,  exprefled  an  opi- 
nion, that  the  fifiieries  had  a connexion 
with  the  ftate  of  our  navigation  and  mari- 
time force.  In  ftat.  33.  Hen.  8.  c.  2.  which 
was  made  for  preventing  the  old  praftice  of 

buy- 
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buying  fifh  on  the  high  fea,  it  is  ftatetl  in  part  i. 
the  preamble,  that  many  towns  on  the  ^ 

coaft  of  Kent  and  Suflex  had,  in  former 
times,  poffefled  wealth  and  great  popula- 
tion, owing  to  their  fiflieries;  that  there 
was  in  confequence  a building  of  boats  and 
(hips  in  thofe  parts,  and  mariners  always  to- 
be  found  for  the  navy ; laftly,  that  the  mar-, 
kets  were  well  fupplied  with  filh,  many, 
grew  rich,  and  the  poor  were  employed. 

It  then  complains,  that  the  hfhermen  of 
thofe  parts  had  of  late  thought  it  more  ad- 
vantageous to  go  over  to  the  coafts  of 
Picardy  and  Flanders,  or  to  meet  the  fiflicr- 
men  of  thofe  countries  at  fea  and  buy  of. 
them  with  the  coin  of  the  realfn  tlieir  filh  ; 
whereas  If  they  did  not  fo  regrate  thefe  fup-- 
plies  (which  feems  to  have  been  the  prin-.^ 
cipal  grievance),  thefe  Picards  and  Flemings  . 
would  bring  their  own  caught  filh,  and  fell 
it  here  at  a cheaper  rate. . A penalty  was, 
by  this  aft,  impofed  on  thofe  who  bought 
fuch  filh,  and  brought  it  |iere  to  market. 

Another  ftatute  may  be  mentioned  as 
bearing  a femblance  of  encouraging  the  _ 
fidierics.  By  flat.  2.  & 3.  Edw.  6.  c.  6. 
no  toll  was  any  longer  to  be  taken  by  the  , 
officers  of  the  admiralty  from  any  merchant 

or 
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PA«T  t.  or  fifhcrman  for  a licence  to  pafs  out  on 
4s.  ED.iii.  TO  voyages  to  Iceland,  Newfoundland,  Ireland  j 
*•  o.  1*51.  other  places  commodious  for  fifhing  upon 
the  feas. 


It  remained  for  the  reign  of  queen  Eliza- 
beth to  make  fome  regulations  that  would 
plainly  and  materially  contribute  to  render 
the  filheries  fubfervient  to  the  end  of  Ihip- 
ping  and  navigation.  This  was  done  by  the 
abovementioned  ftat.  5.  £/iz.  c.  3. 


Bt  this  ftatute  it  was  enafted,  that,  for 
four  years  to  come,  the  queen’s  fubjedls 
might  export,  in  Ihips  and  veflcls  of  fubjeAs, 
herrings  and  other  fea  filh  taken  upon  the 
feas  by  fubjefts  to  any  place  out  of  the 
queen’s  dominions,  without  paying  any  cuf- 
tom,  fubfidy,  or  poundage-money  for  the 
fame.  In  ports,  cities,  markets,  and  other 
places,  none  were  to  fet  a price  on,  or  make 
any  reflraint,  or  take  a toll  or  tax  of  fea  filh  • 
taken  by  fubjecls  in  Ihips  or  vefTels  of  the 
fame  fubjefts ; nor  was  any  purveyor  to  take 
the  fame  but  on  agreement  with  the  owner  or 
feller  None  were  to  buy  of  any  ftranger, 

or  out  of  a ftrangcr’s  bottom,  any  herring  not 
being  fufficiently  faked,  packed,  and  calked, 


{aj  Sc&,  I,  2.  4. 


on 


Digitized  by  Google 


SHIPPING  AND  navigation. 


3* 


on  pain  of  forfeiture,  except  fuch  herrings  p*»t  i. 
came  in  by  Ihipwrcck  To  promote  the  4a.ED.n1.T0 
confumption  of  fi(h,  various  regulations  were 
made  concerning  the  due  keeping  of  filh- 
days^^^,  with  other  matters  conducing  to 
encourage  and  recommend  the  great  objed: 
of  the  filhery. 

In  the  courfe  of  this  reign  feveral  othef 
regulations  were  made  upon  this  head.  In 
flat.  13.  EUz.  c.  II.  which  alfo  is  intituled, 

Jn  for  the  Maintenance  of  Navigation,  it 
was  enaifled,  that  no  fifh  taken  or  brought 
into  the  realm  by  a ftranger,  nor  fi(h  com- 
monly called  Scoitilh  fifli,  or  Flemilh  filh, 

(hould  be  dried  within  England,  to  be  fold, 
on  pain  of  forfeiture  thereof  Again, 
in  ftat.  23.  Eliz.  c.  7.  intituled,  Jn  JSl  for 
the  Incteafe  of  Mariners,  and  for  Maintenance 
of  the  Navigation,  provifion  was  made 
againft  the  merchants  and  hni mongers 
fending  into  foreign  parts,  and  ingrowing 
ialted  fi(h,  and  faked  herrings,  inkcad  of 
employing  our  own  filhermen;  owing  to 
which,  the  preamble  of  the  aft  fays,  two 
hundred  fail  and  more  of  good  and  fer-- 
ticeable  (hips,  which  ufed  to  trade  yearly  to 

(a)  Sea.  6,  7.  (hj  Sea.  14,  15,  16,  to  23. 

(ej  Sea.  4. 

Iceland, 
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PARTI-  Iceland,  had  now  decayed;  and  all'o  a 
4.Z. Eu''. ni.Vo  grtat  number  of  mariners  and  feamcn  fit 
A.  o.  1 6^ I,,  jjgj.  jnajefty’s  fervice  : however,  failed 

filh  miglu,  by  this  ad,  be  brought  by  aliens, 
being  the  real  owners  thereof.  This  pro- 
vifion  was  relaxed  by  flat.  27.  £//z.  c.  15. 
fo  as  to  allow  fuch  falted  filh  to  be  imported 
by  Englilh  fubjeds,  for  the  ufe  of  fome  of 
the'  northern  ports  of  England,  which,  it 
feems  from  the  preamble  of  the  ad,  ufed 
to  be  fupplied  with  herrings  and  other  filh 
from  the  coad  towns  of  Norfolk  and  Suffolk, 
till  the  exportation  of  them  bad  been  en- 
couraged by  taking  off.  the  export  duty  by 
ftat.  5.  Eliz. ; fince  which,  fo  much  of  that 
article  was  fent  to  Zealand,  France,  and 
Portugal,  and  up  the  Streights  for  Italy, 
that  the  northern  parts  of  this  kingdom  fuf- 
fered  greatly  from  fcarcity.  The  ad  of 
23.  Eliz.  was  afterwards  wholly  repealed  by 
flat.  39.  Eliz.  c.  10.;  and  the  reafon  given 
is,  that  the  navigation  of  this  kingdom  was 
not  bettered,  nor  the  number  of  mariners 
increafed  by  the  prohibition  on  the  impOrta-» 
tion  of  foreign  fait  fifh  by  our  own  mer- 
chants, and  that  the  natural  fubjeds  were? 
not  able  to  furnifh  a tenth  part  of  the  realn> 
with  faked  fifh  of  their  own  taking  ; while, 
in  the  mean  time,  the  foreign  merchants 

only 
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only  enhanced  their  prices  lince  the  late  aft  fart  i. 
of  parliament.  Further,  it  alledged,  that 
confidering  the  fubjefts  of  this  country  *•  *>•  *®s** 
might  carry  out  falted  hlh,  it  was  unequal 
not  to  allow  them  alfo  to  bring  it  in^  but 
rather  to  entruft  this  branch  of  trade  wholly 
to  foreigners. 

By  flat.  I.  Jac.ik  c.  AndlUt.  3.  ^ac.  i. 
c.  iz.provihonwas  made  for  encouraging  the 
filhery  of  pilchards  and  fca  filh  on  the  coafts 
of  Somerfet,  Devon,  and  Cornwall.  And 
this  may  be  confidercd  as  the  whole  of  what 
was  done  by  parliament,  till  the  Aft  of  Na- 
vigation, for  promoting  this  branch  of  em- 
ployment for  Ihips  and  mariners,  which  has 
been  deemed  in  later  times  fo  neceflary  for 
ihcreafing  and  advancing  both. 

With  regard  to  the  fecond  principle  TbeCoaftij»j 
of  the  navigation-fyftem  brought  forward 
by  ftat.  5.  EJiz.  it  was  enaftcd,  that  no  per-  ’ 
fon  fiiould  caufe  to  be  loaden  or  carried  in  ; 
ahy  bottom  Whereof  a (trabger  born  was 
owner,  (hip-mafter,  or  part  owner,  any 
kind  of  filh,  viftual,  wares,  or  things  of 
what  kind  or  nature  foever,  ffom  one  port 
Or  creek  of  this  realm  to  another  port  or 
creek  of  the  fame,  on  pain  of  forfeiting  the 
goods  fo  laden  or  carried  ( a). 

(a)  S«a.  8. 

D Im 
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r A tt  i.  In  addition  to  this,  the  antient  regulation 
concerning  French  wines  and  Thouloufc 
A.  D.  1651.  woad,  that  had  lately  been  repealed,  was 
revived.  No  wine  coming  out  of  the  do- 
minions of  France,  nor  Thouloufe  woad, 
was  to  come  into  this  realm  of  England,  but 
in  veflels  of  which  fome  fubjeA  of  the 
queen  was  only  owner,  or  part  owner,  on 
pain  of  forfeiting  fuch  wine  or  woad  (a)  ; 
with  an  exception  in  favour  of  Wales, 
the  county  of  Monmouth,  and  the  Ille 
of  Man,  where  ftrangers  might  bring,  in 
fliips  owned  by  ftrangers,  any  quantity  of  Ro-  ^ 
chelle  wine,  and  not  exceeding  a certain  quan- 
tity of  other  French  wines,  in  one  year 
Apermiflionwas  given  to  all  perfons,  being 
fubjefts,  to  export  wheat,  rye,  barley,  malt, 
peas,  or  beans,  when  they  did  not  exceed 
certain  prices,  into  any  parts  beyond  fea  in 
(hips,  crayers,  or  other  vcflels,  whereof  En* 
glifti  fubjeds  ftiould  be  the  only  owners. 

This  ad  was  temporary  : the  part  of  it. 
that  allowed  the  exp>ortation  of  herrings  and. 
other  fifli  free  of  duty,  was  continued  by 
flat.  13.  £//z,  c,  ti.  for  fix  years,  but  was  at 
length  left  to  expire  : the  other  provifions 
above-mentioned  were  kept  on  foot  by  the 

(a)  Seft.  IK  {i)  SeA.  11.46,  47,  48. 

con- 
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continuing  a£ts,  flat.  39.  Eliz.  c.  18.  . ' * * *' . 
flat.  I.  Jac.  I.  c.  15.  ftat.  21.  Jac.  i.  c.  28.  41.ED.n1. to 
ftat.  3.  Car.  i.c.  4.  ftat.  16.  Car.  1.  c.  4.  ^ 


Before  wc  leave  this  ftat.  5.£//z.  c.  5. 
it  Ihould  be  remarked,  that  the  deferiptioh 
which  prevailed  in  the  former  ftatutes  of  the 
ownerlhip  of  the  veffel,  whether  Englifli  or 
foreign,  was  varied  by  this  aft,  which 
introduced  the  alternative  of  only  orjontr^  or 
part  vwnery  as  well  with  regard  to  one  as  the 
other ; and  in  both  cafes  it  had  the  effeft  of 
rendering  the  regulation  in  favour  of  Englilh 
fliips  more  ftrift. 

In  another  aft  (a)  made  in  the  fame 
feffions  of  parliament,  for  regulating  the 
exportation  of  com,  the  encourageme'nt  of 
(hipping  was  ftill  kept  in  view.  The  aft  is 
intituled.  For  thtlncrcafcof  Tiliagty  and  Main- 
tenance of  the  Navy.  The  exportation  of 
corn  is  required  to  be  in  Englilh  Ihips ; 
and  this  is  done  in  (he  fame  words  as  had 
been  before  ufed  in  ftat.  ^.Eli%.  c.  5.  before 
noticed. 


It  was  upon  the  regulations  of  ftat. 
5.  Eliz.  c.  5.  that  the  (hipping  and  naviga- 
tion of  this  country  depended  for  fupport 
faj  C.  13: 
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and  encouragement  till  the  middle  of  th« 
laft  century ; when  a fet  of  men  who  had 
violated  all  fcruples  and  rights  to  pofle^ 
themfelves  of  the  government,  manifeded  a 
more  laudable  courage  in  defpiling  the 
delicacy  hitherto  obferved  towards  the  rival 
maritime  powers,  and  refolved,  by  one 
legillative  aft,  to  advance  the  intereft  of 
Englifh  navigation,  in  oppofition  to  all 
competition  from  foreigners  of  every  dc- 
feription. 

The  fird  law  made  at  this  time  for  the 
advancement  of  navigation,  was  one  for 
promoting  the  intereft  of  our  foreign  plan- 
tations, which  we  (hall  from  this  time  per- 
ceive to  be  intimately  connefted  with  the 
interefts  of  navigation  and  of  (hipping. 

The  plan  of  colonization,  which  had  been 
begun  in  the  reign  of  James  I.  had, 
all  along,  been  condufted  under  the  imme- 
diate adminiftration  of  the  crown.  The 
adventurers  engaged  in  the  enterprize  under 
the  fanftion  of  royal  charters ; and  every 
thing  relating  to  their  fettlement  and  trade 
had  been  ordered  by  the  king  and  the  privy 
council,  without  any  participation  of  the 
Legiftature.  In  thefe  regulations  we  difeo- 
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vcr  fotne  traces  of  the  policy  then  conceived,  , *•, 

and  fince  more  particularly  purfued,  with  4».ed.  m.  to 
regard  to  the  trade  of  thefediftant  polTeinons ; 
the  ftriking  features  of  which  were,  to  give 
encouragement  to  their  produftions,  in  pre- 
ference to  the  like  articles  from  other  coun- 
tries ; and  in  return  for  that  preference  to 
require  of  them,  that  they  (hould  fend  all 
their  produftions  to  this  country,  and  em- 
ploy only  Englifli  (hipping. 

James  I.  had  unfortunately  conceived 
a capricious  diflike  of  tobacco,  the  on- 
ly produftion  of  Virginia,  which  he  him- 
felf  was  fo  proud  of  having  fettled.  This 
novel  plant  was  prohibited  by  proclamation, 
and  the  Virginia  Company  were  driven  to 
edablifh  houfes  in  Holland  and  Zealand, 
for  the  import  and  fale  of  their  confignments. 

But  the  cuftoms  which  ufed  to  be  received 
upon  tobacco  in  this  kingdom  failing,  the 
king  was  willing  to  come  to  an  underftand' 
ing  withtheCompany ; and  after  this  queftion 
had  been  agiuted  between  them  and  the 
crown  for  fome  time,  a compromife  was  at 
length  agreed  upon  in  1613,  by  which 
James  confented  to  receive  a duty  of  9d. 
per  pound  in  lieu  of  all  charges,  and  the 
Company  were  to  have  the  folc  importation, 
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^ FA»T  upon  the  cxprefs  condition,  that  the  whole 
ni.  T*  produftion  of  the  colony  ftiould  be  brought 
A.  D.  1651.  to  England  Again,  in  1624  the  king 
prohibited  by  proclamation  the  importation 
of  tobacco  into  England  or  Ireland,  except 
from  Virginia  or  the  Somcr  Iflands,  and  ex- 
cept in  fliips  belonging  to  his  fubjpAs.  He 
prohibited  alfo  the  planting  of  it  in  England 
or  Ireland,  or  in  the  ifles  to  the  fame  belong- 
ing. As  acompenfation  for  thelofs  ofduties 
on  Spanifh  and  other  foreign  tobacco,  the 
merchandize  was  to  be  received  by  royal 
agents,  at  a ftipulated  price,  and  to  be  fold 
by  them  for  the  benefit  of  the  king  ( b). 

In  the  following  reign  a like  policy  was 
maintained  under  the  authority  of  royal 
proclamations.  In  1639,  in  the  inftruftions 
given  to  fir  William  Berkeley,  then  appointed 
governor  of  Virginia,  we  find  it  alledged, 
that  many  ftiips  laden  with  tobacco  and 
other  merchandize  had  carried  the  fame  from 
thence  diredly  to  foreign  countries,  where- 
by the  king  loft  the  duties  due  thereon,  as 
nothing  was  anfwered  upon  the  exportation 
in  Virginia;  the  governor  is  therefore  di- 
reefted  to  be  very  careful  that  no  veflel  de- 
part thence,  loaded  with  thofe  commodities, 

[a)  Chalmerj  Pol.  Ann.  pa.  52  to  57.  {b)  Ibid.  67. 

before 


Digitized  by  Google 


SHIPPING  AKD  NAVIGATION.  39 

before  bond,  with  fufficient  fureties,  Qiould  part  i. 
be  taken  to  his  majefty’s  ufe,  to  bring  the  47.  id.  ni- to 
fame  into  his  majefty’s  dominions,  and  to 
carry  a lading  from  thence,  in  order  that 
the  ftaplc  of  thefe  commodities  might  be 
made  here  ; whereby  his  majefty,  after -fo 
great  an  expence  upon  that  plantation,  and 
fo  many  of  his  fubjedts  tranfported  thither, 
might  not  be  defrauded  of  what  was  jiiftly 
due  for  cuftoms  on  the  goods.  The  bonds 
were  to  be  tranfmitted,  fo  that  delinquents 
might  be  proceeded  againft.  It  was  at  the 
lame  time  given  in  charge  to  the  governor, 
to  forbid  all  trade  with  any  foreign  veflels, 
except  upon  neceflity.  The  governor  was 
alfo  to  take  bonds  gf  the  owners  of  tobacco, 
that  it  Ihould  be  brought  to  the  port  of 
London,  there  to  pay  fuch  duties  as  were 
due  (a;.  A cuftom-houfe  regulation  that 
we  ftiall  fee  was  afterwards  adopted  by  par- 
liament, and  carried  into  full  execution. 

Thus  far  had  the  king  proceeded,  with 
the  advice  of  his  privy  council,  to  fettle  and 
arrange  the  trade  between  the  mother- 
country  and  the  plantations.  Some  few 
years  after,  the  parliament,  which  had  then 
affumed  the  fovereign  power,  took  up  this 

fa)  Chaim.  Pol.  Ann.  pa.  13a. 
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fubjeft;  and  on  23  January  1646  they 
pafled  an  ordinance,  intituled.  Privileges 
granted  to  feveral  foreign  Plantations. 

This  ordinance  begins  by  reciting,  that 
the  plantations  in  Virginia^  Bermuda,  Barbadoes, 
and  other  places  of  America,  bad  been  much 
beneficial  to  this  kingdom,  by  the  increafe  of 
navigation,  and  the  cufioms  arifing  from  the 
commodities  of  the  growth  of  tbofe  plantations 
imported  into  this  kingdom  ; and  it  recites, 
that  perfons  trading  there  had  been  per- 
mitted, for  their  better  encouragement,  to 
tranfport  thither  merchandizes  and  necefla- 
rics  for  carrying  on  fuch  plantations,  without 
paying  any  cuftom  for  them  : for  continu- 
ing this  encouragement  it  was  now  enaded, 
that  all  goods  exported  to  fuch  plantations, 
for  their  ufe  and  fupport,  ftiould  be  exported 
free  of  all  cuftom  orduty  whatfoever,  except 
that  they  were,  for  the  next  three  years,  to 
be  fubjeft  to  the  cxcife  fa) . This  privilege, 
however,  was  not  to  apply  to  exports  made 
to  the  plantations  in  new-found  lands. 

(a)  There  is  an  ambiguity  in  the  wording  of  the 
ordinance  in  this  place  ; it  might  be  read,  “ that  they 
were  te  be  exempt  from  the  excife  for  the  three  years.” 

A CUSTOM-HOUSE 


Digitized  by  Google 


SHIPPIKG  AND  NAVIGATION. 

A CUSTOM-HOUSE  regulation  was  fub-  , 
joined,  of  a fort  that  will  frequently  be  met  +».  £o. 
with  in  other  laws  relating  to  the  plantations. 
Security  was  to  be  given  to  the  commiflioners 
of  the  cuftoms  for  really  exporting  fuch 
merchandize  to  the  plantations,  there  to  be 
ufed  ; and  a cei  tificate  was  to  be  returned 
from  thence,  within  one  year  after  the 
lading,  of  the  (hip’s  arrival  and  difeharge  in 
the  plantations.  Permiffion  was  given  to 
entertain  and  tranfport  to  the  plantations, 
perfons,  fubje&s  of  this  kingdom,  who  were 
willing  to  ferve  and  be  employed  in  them', 
provided  the  names  of  fuch  perfons  were 
regiftered  in  the  euftom-houfe,  and  no  force 
were  ufed  to  take  up  fuch  fervants,  nor  any 
apprentices  were  enticed  to  defert  their 
mafters,  or  children  under  age  admitted 
without  exprefs  confent  of  their  parents; 
and  provided  a certificate,  within  one  year 
of  the  arrival,  (hould  be  returned  from  the 
governor,  or  other  chief  officer,  that  no  fraud 
was  ufed  to  carry  fuch  perfon  to  any  other 
place. 

A F T E R thefe  provifions  another  was  added , 
which  more  particularly  belongs  to  our 
fubjeft,  and  which  is  added  in  the  fonu  of  a 
provifof  and  was  meant  as  a condition  to  be 
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performed  on  the  part  of  the  plantations,  t* 
intitle  them  to  the  benefits  intended  them 
by  this  ordinance.  “ Provided,  That  none 
“ of  the  faid  plantations  do  fuffcr  or  permit 
any  ihip,  bark,  or  veflel,  to  take  in  any 
goods  of  the  growth  of  the  faid  planta- 
tions,  from  any  of  their  pons,  and  carry 
“ them  to  any  foreign  parts  and  places, 
“ except  in  Englifla  bottoms.  And  in  cafe 
**  any  of  the  faid  plantations  (hall  offend 
herein,  then  the  plantation  fo  offending 
(hall  be  excluded  from  the  benefit  of  the 
ordinance,  and  fhall  pay  cuftom,  as  other 
“ merchants  do  to  France,  Spain,  Holland, 
“ and  other  foreign  pans.” 


In  this  manner  was  brought  forward 
another  principle  of  ourfyftem  of  navigation, 
that  of  confining  to  the  mother-country 
the  trade  of  its  colonies  and  plantations  ; 
which  we  fliall  fee  adopted  and  completely 
fecured  in  the  more  permanent  and  extenfiv? 
policy  that  was  foon  to  be  eftabliflied. 

Before  we  come  to  that,  we  find  fome  of 
the  foreign  plantations,  having  attached 
themfelves  to  the  caufe  of  the  exiled  family, 
had  incurred  the  difpleafure  of  the  niling 
authority  in  this  kingdom  ; and  an  ordi- 
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nance  was  paflcd  by  the  parliament,  3d  Oc- 
tober 1650,  for  difcontinuing  any  further  in- 
tercourfe  with  them,  and  for  declaring  them 
in  a ftate  of  rebellion.  This  ordinance  is 
intituled,  ’Trade  with  the  Barbada,  Virgi- 
nia, Bermuda’s,  WAntego,  prohibited. 
This  ordinance  declares  thofe  colonies  and 
plantations  to  have  been  planted  at  the  coft, 
and  fettled  by  the  people  and  the  authority, 
of  this  nation ; and  that  they  were,  and 
ought  to  be,  fubordinate  to,  and  dependent 
upon,  England  ; and  had  ever  fince  the 
planting  thereof  been,  and  ought  to  be, 
fubjedl  to  fuch  laws,  orders,  and  regulations, 
as  were  and  fhould  be  made  by  the  par- 
liament of  England.  It  then  alledges, 
that  divers  perfons  inhabiting  therein  had 
ufurped  a power  of  government,  feized  the 
eftates  of  many,  baniflied  others,  and  fet 
themfelves  up  in  oppofition  to,  and  diftindl 
from,  this  Bate  and  commonwealth  ; they 
were  therefore  declared  robbers,  rebels,  and 
traitors  ; and  the  parliament  forbade  to  all 
manner  of  perfons,  foreigners  and  others, 
all  manner  of  commerce,  traffic,  and  cor- 
refpondcnce,  whatfoever,  to  be  held  with 
thofe  rebels.  Power  was  accordingly  there- 
by given  to  feize  and  take  all  Ihips  and 
goods  of  perfons  trading,  or  going  to  tiade, 

or 
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PART  I.  or  coming  from  trading,  with  them,  or 
4a.  holding  correfpondencc  with,  or  yielding 

4,  D.  1651.  tjjeiu  any  alilflance.  Ships  and  goods  were 
not  to  be  embezzled,  but  to  be  proceeded 
againll  in  the  court  of  admiralty. 

At  the  fame  time  the  parliament  laid  a 
reilridtion  upon  all  the  plantations  in  gene, 
ral ; which  has  continued,  in  fome  degree, 
to  the  prefent  time.  “ To  prevent  for  the 
time  to  come,  and  to  hinder  the  carrying 
**  over  of  any  fuch  pcrfons  as  are  enemies 
to  this  commonwealth,  or  that  may  prove 
dangerous  to  any  of  the  Englilh  planta- 
tions  in  America,  the  parliament  doth 
**  forbid  and  prohibit  all  (hips  of  any  foreign 
nation  whatfoever  to  come  to,  or  trade 
“ in,  or  traffic  with,  any  of  the  Englilh 
**  plantations  in  America,  or  any  illands, 
**  ports, or  places  thereof,  which  are  planted 
by,  and  in  poffeffion  of,  the  people  of 
this  commonwealth, without  licence  firft 
had  and  obtained  from  the  parliament  or 
“ council  offtatc.”  And  power  was  given 
to  feizc  all  foreign  Ihips  fo  circumftanced, 
and  not  having  fuch  licence ; and  they, 
with  their  goods,  were  declared  to  be  prize. 

With 
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W I TH  refpeft  to  the  plantations  in  a(51:ual 
rebellion,  power  was  delegated  to  the  coun- 
cil of  ftate  to  grant  licence  and  leave  to  any 
fliip  of  this  nation  to  trade  thither,  notwith* 
ftanding  this  a^t.  The  council  of  ftate 
were  alfo  authorifed  to  fend  a naval  force 
thither,  and  to  grant  comraiflions  to  enforce 
obedience  ; and  alfo  to  grant  pardons,  and 
appoint  governors,  and  to  do  and  ufe  all 
lawful  means  to  fettle  and  preferve  them  in 
peace,  till  the  parliament  took  further  order 
therein. 

Such  was  the  nature  of  the  prohibitory 
law  pafted  on  that  occafion  ; and  fo  early  in 
the  parliamentary  hiftory  of  our  colonies 
was  a model  afforded  to  be  followed  in  after- 
times, when  it  was  judged  that  the  like 
remedy  (hould  be  applied  for  correfting 
diforders  of  a fimilar  fort. 

But  the  grand  fcheme  for  eftablilbing 
Englilh  (hipping  and  navigation  on  a footing 
of  diftinftion  that  had  never  been  before 
attempted,  was  brought  forward  in  the  fol- 
lowing year. 

This  was  the  famous  Aft  of  Navigation 
paffed  by  the  parliament  9thOftober  1651. 

In 
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p A » T I.  In  this  aft  we  fliall  Tee  the  principles,  which 
^rToluTro  had  been  gradually  developing  in  former 
*•  laws,  and  which  had  been  enforced,  rc- 

p>ealed,  or  qualified,  according  as  different 
opinions  prevailed,  and  circumftances  al- 
lowed, now  adopted,  and  expanded  to  their 
full  extent,  in  one  fyftem  of  regulation, 
that  has  fubfilled,  without  any  very  material 
change  in  its  fubftance,  to  the  prefent  day. 

The  great  objeft  of  jealoufy  at  the  time 
of  pafllng  this  aft  was  the  immenfe  carrying 
trade  poffelfed  by  the  Dutch  ; and  the  title  of 
the  aft  is  fuited  toihis  leading  idea, C/ooij  from 
foreign  parts  by  whom  to  be  imported  ( a).  The 
portion  of  the  carrying-trade  with  our  colo- 
nies, which  the  Dutch  had  obtained,  was  the 
moft  ferious  grievance,  and  that  which  the 
nation  bore  with  leaft  patience.  Notwith- 
(landing  the  engagements,  (lipulations, 
and  regulations,  made  for  confining  that 
branch  of  navigation  to  the  mother-country, 
it  is  faid,  that  in  the  W eft-India  Iflands 
there  ufed,  at  this  time,  out  of  forty  (hif>s  to 
be  thirty- eight  (hips  Dutch  bottoms.  The 
ordinance  fets  out  with  a regulation  that  was 
to  ftrike  at  this  abufe  ; it  enafts.  That 
no  goods  or  commodities  whatfoever,  of 

(<z)  Vide  Scob.  Aeb«  ann.  1651.  cap.  23. 
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the  growth,  produdion,  or  manufafture,  , 
of  ^Ja,  Africa,  or  America,  or  of  any  part  4»-  to.  m.  t*_ 
thereof,  or  of  any  iflands  belonging  to  * ‘ 
them,  or  any  of  them,  or  which  are  dc- 
fcribed  or  laid  down  in  the  ufual  charts 
or  maps  of  thofe  places,  as  well  of  the 
Englilh  plantations  as  others,  fliall  be 
imported  or  brought  into  this  common- 
wealth of  England,  or  into  Ireland,  or 
any  other  lands,  iflands,  plantations,  or 
territories,  to  this  commonwealth  belong- 
ing, or  in  their  pofleflion,  in  any  other 
fhip  or  veffel  whatfoever,  but  only  in 
fuch  as  do  truly,  and  without  fraud, 
belong  only  to  the  people  of  this  com- 
monwealth, or  the  plantations  thereof, 
as  the  proprietors  or  right  owners  thereof, 
and  whereof  the  mafter  and  mariners  arc 
alfo,  for  the  moft  part  of  them,,  of  the 
people  of  this  commonwealth,  under  the 
penalty  of  the  forfeiture  of  the  goods,  as 
alfo  of  the  (hip  (with  all  her  tackle,  guns, 
and  apparel)  in  which  the  goods  fhall  be 
fo  brought  in  and  imported,  half  to  the 
commonwealth,  and  half  to  the  perfon 
feiziog  the  goods  and  profecuting  them. 

Having  thus  fecured  the  whole  import 
of  the  productions  of  three  quarters  of  the 
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^ PART  1.  globe  to  Englifh  (hips,  it  goes  on  to  ena£t^ 
4*.  ED.  lu.  TO  That  no  goods,  the  growth,  produ(^on« 
A.  D.  ,651,  jjj.  manufafture,  of  Europe^  or  of  anjr  part 
thereof,  (hall  be  imported  or  brought 
into  this  commonwealth  of  England, 
or  into  Ireland,  or  any  other  lands, 
idands,  plantations,  or  territories,  to  this 
commonwealth  belonging,  or  in  their 
poirelTion,  in  any  (hip  or  veflfel  whatfoever, 
but  in  fuch  as  do  tnily,  and  without 
fraud,  belong  only  to  the  people  of  this 
commonwealth,  as  the  true  owners  and 
proprietors  thereof,  and  in  no  other, 
except  only  fuch  foreign  (hips  and  veflcls 
as  do  tnily  and  properly  belong  to  the 
people  of  that  country  or  place  of  which 
the  faid  goods  are  the  growth,  produftion, 
or  manufafture,  or  to  fuch  ports  where 
fuch  goods  Can  only  be,  or  moft  ufually 
are,  firft  (hipped  for  tranfportation,  under 
the  fame  penalty  as  in  the  former  cafe ; 
and  no  goods  or  commodities  that  arc 
of  foreign  growth,  production,  or  manu- 
facture, and  which  are  to  be  brought 
into  this  commonwealth,  in  (hipping 
belonging  to  the  people  thereof,  (hall 
be  by  them  (hipped  or  brought  from  any 
Other  place  or  country,  but  only  thofe  of 
their  growth,  production,  or  manufacture, 
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or  from  thofe  ports  where  the  faid  goods  ^ ' * * 
and  commodities  can  only,  or  are,  or  4,.  ed. 
ufually  have  been,  firft  (hipped  for  tranf-  ^ 
portation,  and  from  none  other  place  or 
country,  under  the  like  penalty  of  for- 
feiture. By  thefe  two  prohibitions  the 
Dutch  were  cut  off  from  the  carrying-trade 
of  Europe,  and  our  merchants  were  obliged 
to  fetch  the  produdlions  of  the  reft  of  the 
world  from  the  place  of  their  growth,  inftead 
of  buying  them  in  Holland.  In  thefecond 
of  thefe  three  provifions  we  fee  that  idea 
carried  into  execution  which  had  been 
preffed  on  the  parliament  by  the  commons 
in  18.  Hen.  6.  (aj,  and  which  was  afterwards 
aftually  followed  in  the  cafe  of  Thouloufe 
woad,  and  French  wines. 

To  thefe  great  lines  of  this  ad  were  added  • 
the  following  provifos  ; 

First,  This  was  not  to  reftrainthe  im- 
portation of  the  commodities  of  the  Straits, 

OF  Levant  feas,  laden  in  the  (hipping  of 
this  nation,  at  the  ufual  ports,  or  places  for 
lading  them  theretofore,  within  the  Straits 
or  Levant  feas ; nor  £a(l-India  commodi- 
ties laden  in  the  (hipping  of  this  nation, 
at  the  ufual  place  for  lading  in  any 
part  of  thofe  feas,  to  the  fouthward  and 
(<r)  Vid.  ant.  pa.  16. 

E eaffward 


T I. 

III.  TO 
1651. 
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I ^ V caflward  of  the  Cape  of  Good  Hope,  aU' 
+1  ED.  III.  TO  though  they  were  not  of  the  growtli  of  tliofc 
places. 

Secondly,  The  people  of  this  common- 
wealth might  bring,  in  veflels  or  fhips  to 
them  belonging,  and  whereof  the  mader 
and  mariners  were  of  this  nation,  from 
any  of  the  ports  of  Spain,  or  Portugal, 
goods  or  commodities  that  came  from,  or 
anyway  belonged  to,  the  plantations  or 
dominions  of  either  of  them  refpeftively. 

Thirdly,  It  was  not  to  apply  to  filk,  or 
filk  wares  brought  by  land  from  Italy,  and 
there  bought  with  the  proceeds  of  Englith 
commodities  fold  for  money,  or  in  barter  ; 
but  the  people  of  this  commonwealth  might 
fhip  them  in  Englilh  veflels  from  Oftend, 
Nieuport,  Rotterdam,  Middleburgh,  Am- 
fterdam,  or  any  ports  thereabouts,  the  owner 
making  oath  before  the  comptrollers  of  the 
cuftoms,  or  one  of  the  barons  of  the  exche- 
quer, that  the  goods  were  fo  bought  for  his 
•account  in  Italy. 

Fourthly,  It  was  not  to  extend  to  bul- 
- lion,  nor  to  goods  taken  by  way  of  reprifals, 
by  (hips  having  commiflion  from  the  com- 
monwealth. 

Thus 
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Thus  far  of  foreign  trade.  The  next  ^ a rt  i.^ 
objedl  was  the fijheries,  in  which  the  rivaKhip  4*.  k>  m.  to 
and  fuccefs  of  the  Dutch  had  been  long 
regarded  as  a national  lofs  and  difgrace* 

It  was  now  refolved  to  give  an  advantage 
and  preference  to  the  exertions  of  our  own 
fifliermen  ; and  it  was  enafted,  that  no  fort 
of  cod-filh,  ling,  herring*  pilchard,  or  any 
other  kind  of  faked  filh  ufually  filhed  for 
and  caught  by  the  people  of  this  nation, 
nor  any  oil  made  of  any  kind  of  fifli  what- 
foever,  nor  any  whale-fins  or  whale-bones, 
fhould  be  imported  into  this  common* 
wealth,  or  into  Ireland,  or  any  other  lands, 
iiiands,  plantations,  or  territories,  thereto 
belonging,  or  in  their  pofleflion,  but  only 
fuch  as  fliould  be  caught  in  veflels  that  truly 
and  properly  belonged  to  the  people  of 
this  nation,  as  proprietors  and  right  owners. 

And  the  filh  was  to  be  cured,  and  the  oil 
made,  by  the  people  of  this  commonwealth, 
under  the  penalty  before-mentioned.  Nor 
was  fuch  filh,  when  caught  and  cured  by 
the  people  of  this  commonwealth,  to  be 
exported  from  any  place  belonging  to  this 
commonwealth  in  any  other  Ihip  or  veflel 
than  fuch  as  truly  and  properly  appertained  ' 
to  the  people  of  this  commonwealth,  as 
right  owners,  and  whereof  the  maker  and 
h 2 mariner^ 
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PART  I.  mariners  were,  for  the  moft  part  of  them, 
♦1.  ed'hi.  to  Englifh,  under  the  like  forfeiture. 

A D.  1651. 

The  laft  objeft  was  the  cMjling  trade ^ in 
which  the  aft  follows  the  very  words  of 
flat.  5.  Eliz.  It  enafts,  that  no  perfon 
whatever  (hould  load,  or  caufe  to  i>e  loaded, 
and  carried,  in  any  bottom,  fhip,  or  veflTel, 
whereof  any  ftranger  born  (unlefs  fuch  as 
were  denizen  or  naturalized)  were  owner, 
part  owner,  or  mafter,  any  fifh,  viftual, 
wares,  or  things,  of  what  kind  or  nature 
foever,  from  one  port  or  creek  of  this  com- 
monwealth to  another,  under  pain  of  for- 
feiting the  goods  and  (hip. 

Such  was  the  fcheme  of  navigation, 
which  the  bold  reformers  of  that  day  de- 
figned  for  increafing  the  naval  flrength  and 
confideration  of  this  country.  It  may  be  faid 
to  have  originated  in  jealoufy,  and  to  have 
caufed  the  decline  and  diminution  of  a neigh- 
bouring nation  ; but  it  was  founded  in  a po- 
licy, which  the  neceffities  and  theadvantages 
of  an  infular  fituationfuggefted;  and  the  na- 
tion having,  from  fupinenefs  or  ignorance, 
permitted  an  aftive  neighbour  fo  long  to 
take  a (hare  in  the  filheries  and  foreign  trade 
which  belonged  to  us,  thought  itfelfjuftified 

in 


■V 


Digitized  by  Google 


SHIPPING  AND  NAVIGATION. 


53 


in  affcrting,  at  length,  its  rights,  and  carry-  ' * t t i.^ 
ing  them  into  full  cffeft  by  this  Icgiflative  ED.ui  to 
aft.  And  although  this  meafurc  brought 
upon  the  country  an  obftinate  and  bloody 
war  ; and  though  the  authority  on  which  it 
was  founded  was  unconftitutional  and 
ufurped,  yet  a plan  fo  wife  and  folid  was 
ftrenuoufly  maintained  by  thofe  who  formed 
’ it ; and  it  was  not  fuffered  topafs  away  with 
the  tranfient  government  from  which  it  de- 
rived its  origin  : the  great  features  of  it 
were  adopted,  by  the  lawful  government, 
at  the  reftoration  of  Charles  II.  when  a new 
Aft  of  Navigation  rofe  out  of  the  alhes  of 
this,  and  -became  the  balls  of  all  thofe  laws 
that  have  fince  been  made  for  the  increafe 
of  (hipping  and  navigation. 


E s PART 


Digitized  by  Google 


( 54  ) 

PART  IL 


INTRODUCTION. 


F A II.  T II. 

' . 

ll.CAR.II.  TO 
A.  O.  I7S3. 


The  fecond  period  in  the  hiftory  of 
(hipping  and  navigation  begins  with 
the  reftoration  of  Charles  11.  In  the  fta-t 
tute  for  laying  new  duties  of  tonnage  and 
poundage  on  the  import  and  export  of 
merchandize,  provifion  was  made,  in  cer- 
tain cafes,  to  give  an  abatement  in  the 
duty,  where  (hipping  of  EnglKh-built 
w'as  employed  {a).  But  the  great  regu- 
lation in  favour  of  Englifh  (hipping 
was.  The  AEl  of  Navigation,  as  it  isufual- 
ly  called,  to  diftinguifli  it  from  others  of 
the  fame  policy  and  nature.  This  is  (lat. 
12.  Car.  2.  c.  18.  intituled.  An  ASl  for  the 
Encouraging  and  Increajing  of  Shipping  and 
Navigation, 


This  aft  purfues  the  policy  and  detail  of 
the  one  made  in  1651,  ufing  fometimes  its 

(<?)  Sut.  12.  Car.  c.  4. 

very 
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very  words.  It  has  made  however  fomc  «*• 

alterations,  and  has  added  confiderably  to  li.cAR.u  to 
the  fcope  of  the  former  aft.  In  order  to 
prefent  the  regulations  of  this  law  in  a clear 
view,  it  will  be  proper  to  clafs  them  under 
heads.  The  obvious  way  to  promote  the 
increafe  of  (hipping  is  to  facilitate  its  em- 
ployment. The  laws  of  (hipping  become 
therefore  the  laws  of  trade  ; and  the  heads 
under  which  they  mod  naturally  arrange 
themfelves,  are  x.ht’lradts\n  which  (hips  are 
employed  between  the  different  quarters  of 
the  globe.  The  late  aft  begun  by  defining 
what  (hips  (hould  be  employed  in  carrying 
the  produftions  of  Afia,  Africa,  and  Ame-  . 

Fica  ; which  might  very  properly  be  called 
the  Plantation  trade.  It  then  proceeded  to 
the  European  trade.  Then  it  regulated  (hips 
as  far  as  regarded  the  Fijheries-,  and  concluded 
with  the  carrying  from  port  to  port  in  this 
kingdom,  which  might  be  called  the  Coajiing 
trade. 

The  new  aft  has  confidered  (hipping  and 
navigation  as  they  relate  to  thefe  fame 
branches  of  employment.  But  it  has  made 
two  divifions  that  are  important,  ^he  Plan- 
tation trade,  as  I have  ventured  to  call  it, 
is  confidered  fomewhac  differently,  when 
E 4 carried 
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rA»T  II.  carried  on  with  our  own  plantations,  and 
1..CAII  It  TO  when  with  thofc  parts  of  Afia,  Africa,  or 
A.  D.  17SJ.  America,  that  belong  to  other  fovereigns. 

Again,  in  ibe  European  trade  a great  di- 
ftiniffion  is  made  as  to  the  productions  of 
Ruflia  and  Turkey,  and  certain  enumerated 
articles,  and  as  to  articles  of  trade  in  the  reft 
of  Europe.  Thcfeare  the  principal  alterations 
made  in  the  heads  of  regulation  contained  in 
the  old  ad.  The  new  ad  contains  a head 
of  regulation  that  had  not  been  entered  into 
by  the  old  ad  ; namely,  for  preventing 
foreign  (hips  pacing  as  Englifh,  and  for 
afeertaining  the  ownerlhip  and  built  of 
Englifh  (hips.  Other  differences  in  the  de- 
tail, and  exetmtion  of  this  feheme  will  b* 
difeovered  on  a clofcr  comparifon  of  thefe 
two  ads  ; but  the  leading  ones  juft  men- 
tioned are  as  much  as  need  be  noticed  at 
prefent. 

This  Ad  of  Navigation  pa(Ted  after  the 
Reftoration  being  looked  back  to  as  the 
origin  and  great  charter  of  our  navigation- 
fyftem,  upon  which  all  fubfequent  laws 
may  be  confidered  as  comments,  it  feems 
moft  natural  to  purfue  our  further  enquiries 
in  the  courfe  direded  by  this  ad,  and  to 
clafs  the  matter  of  our  work  under  the  heads 

into 
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into  which  this  aft  is  divided.  Thefe  are,  pakt  iu 
the  Plantation  trade — the  trade  with  AJia^  II.  CAK.  Il.TO 
Africa,  and  America — the  European  trade — the  ‘7*1* 

Coajling  trade — the  P'i/heries  — wd^,  lallly,  of 
^ritijh  Jbips, 

Making  thefe  divifions  of  the  enquiry, 

I (hall  begin  each  with  dating  the  ground- 
work laid  by  the  Aft  of  Navigation,  and 
then  follow  the  changes  and  improvements 
made  byfubfequent  laws  (a). 

(aj  An  ad  was  palTed  In  the  Scotch  parliament  for  4 
(imilar  purpofe  in  1661,  intituled,  Ail  far  Encouraging 

Shipping  anJ  Natvigation.  By  this  aft  goods  and  commo- 
dities are  to  be  imported  by  Scotch  Ihips,  or  (hips  of  the 
countries  where  the  commodities  are  produced,  with  an 
fxception  of  the  commodities  of  Ajia,  Africa,  uiii  America, 
and  thofe  of  Mufeo  and  Italy,  until  Scots  merchants  had 
aftual  trade  to  thofe  places.  A double  cullom  was  laid 
on  goods  imported  in  foreign  (hips,  except  (hips  of 
England  or  Ireland ; but  that  exception  was  to  endure 
no  longer  than  while  Scotch  velTels  enjoyed  the  like 
benefit  of  trade  within  England  and  Ireland.  A 
fcherae  of  regift'y  and  certificate  for  Scots  (hips  is  alfo 
(ketched  out  in  the  aft*.  The  policy  and  wording  of 
this  aft  plainly  (hew,  that  the  parliament  had  our  ftatute 
in  view. 

• C 44. 
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6.  Geo.  3. — Free  Ports  ejiablijhed — The 
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»2.  CAR.  U.TO 
A.-D.  1783. 
ri.AVTATlOM 
*1  KADi. 


^'j  ""HE  firft  and  grand  objeft  in  the  Adi  of 
Navigation  feems  to  have  been  the 
Plantation  trade.  For  fecuring  this  to  the 
Mother-country,  it  was  ordained,  that  no 
goodsor  commodities  (ball  be  imported  into, 
or  exported  out  of  any  lands,  iflands, 
plantations,  or  territories,  to  his  majefty 
belonging,  or  in  his  poflefTion,  or  which 
may  hereafter  belong  unto,  or  be  in  the 
poflelTion  of  his  majefty,  his  heirs,  and 

fucceflbrs, 
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fucceflbrs,  in  Afia,  Africa,  or  America,  in 
any  other  (hip  or  veflel  but  in  fuch  (hips  or 
velFels  as  do  truly,  and  without  fraud,  belong 
only  to  the  people  of  England  or  Ireland, 
the  dominion  of  Wales,  or  town  of  Berwick- 
upon-Tweed,  or  are  of  the  built  of,  and 
belonging  to,  any  of  the  faid  lands,  hlands, 
plantations,  or  territories,  as  proprietors  and 
right  owners  thereof,  and  whereof  themafteri 
and  three-fourths  of  the  mariners,  at  leaft, 
are  Englilh,  under  pain  of  forfeiting  the 
goods,  and  alfo  the  (hip  or  veflTel,  with  all 
its  guns,  furniture,  tackle,  ammunition,  and 
apparel,  one  third  to  the  king,  one  third  to 
the  governor  of  the  land,  idand,  plantation, 
or  territory,  where  the  default  w^s  com- 
mitted, in  cafe  the  (hip  be  there  feized,  or 
other  wife  fuch  third  part  to  the  king,  and 
the  other  third  part  to  the  perfon  feizing, 
informing,  or  fuing  for  the  fame.  Further, 
all  admirals  and  commanders  of  king’s  (hips 
are  authorKed  to  feize,  and  bring  in  as 
prize,  (hips  fo  offending,  and  to  deliver 
them  to  the  court  of  admiralty.  And  in 
cafe  of  condemnation,  one  moiety  of  fuch 
forfeiture  is  to  go  to  fuch  admiral  or  com- 
mander, and  his  company,  to  be  divided  as 
prizes  are  ; the  other  moiety  to  the  king  (a). 

(a)  SeA.  I. 

In 
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In  purfuance  of  the  like  policy,  it  was 
moreover  ordained,  that  no  alien,  or  perfon 
not  born  within  the  king’s  allegiance,  or 
naturalized,  or  made  a free  denizen,  fhall 
cxercife  the  trade  or  occupation  of  a mer- 
chant or  factor  in  any  of  the  faid  places,  on 
pain  of  forfeiting  all  his  goods  and  chattels  ; 
one  third  to  the  king,  another  third  to  the 
governor,  and  the  other  to  the  perfon  in- 
forming and  fuing  for  the  fame.  And  to 
fecure,  as  much  as  poflfible,  the  execution 
of  thefe  laws,  it  is  required,  that  all  go- 
vernors, before  they  enter  into  their  govern- 
ment, (hall  take  a folemn  oath  to  do  their 
utmoft,  that  the  before-mentioned  regula- 
tions (hould  be  pundually  and  bena  fide 
obferved  ; and  a governor  wittingly  or 
willingly  negligent  in  doing  this  duty  is  to 
be  removed  from  his  government  (a). 

Having  provided-  that  none  but  Englifh 
(hips  flioold  carry  the  plantation-commodi- 
ties, it  was  thought  proper,  that  the  principal 
articles  of  them>  which  are  named  in  the 
aft,  and  are  therefore  cajled  enumerated^ 
(hould  be  carried  only  to  the  mother-coun- 
try, thatfo  the  profit  of  bringing  them  home, 
and  that  of  carrying  them  to  other  parts  of 

Sefl.  *, 
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turope,  if  they  were  to  be  carried,  fliould  part  n.^ 
center  in  the  mother-country.  ii.car.u.t* 

A.  D.  17S1. 

PLANTATlOa 

Thus  no  fugar,  tobacco,  cotton,  wool,  trad*. 
indigoes,  ginger,  fuftick,  or  other  dyeing 
wood,  of  the  growth,  produftion,  or  manu- 
fafture  of  any  Englifh  plantations  in  Arne*- 
rica,  Afia,  or  Africa,  fhall  be  fliipped,  car* 
ried,  conveyed,  or  tranfported,  from  any  of 
the  faid  plantations,  to  any  land,  ifland, 
territory,  dominion,  port,  or  place,  what- 
foever,  other  than  to  fuch  other  Englifli 
plantations  as  belong  tohis  majefty,  or  to  the 
kingdom  of  England  or  Ireland,  or  princi- 
pality of  Wales,  or  town  of  Berwick-upon- 
Tweed,  there  to  be  laid  on  fliore,  under 
pain  of  forfeiting  the  goods,  or  the  value 
thereof,  and  alfo  the  fliip,  with  all  her  guns, 
tackle,  apparel,  ammunition,  and  furniture ; 
one  moiety  to  the  king,  the  other  to  the 
perfon  feizing  and  fuLng  for  the  fame  {a). 

And  to  fecure  the  execution  of  this  re- 
ftridtion,  for  every  fhipor  veflel  failing  from 
England,  Ireland,  Wales,  or  town  of  Ber- 
wick-upon-Tweed, for  any  Englifli  planta- 
tion in  America,  Afia,  or  Africa,  fufficient 
bond  fliall  be  given,  with  one  furety,  to  the 

(a)  Se£l.  18. 

chief 
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chief  officer  of  the  culloms  at  the  port  froni 
whence  the  fhip  (l)all  fail,  in  a certain 
penalty,  for  bringing  I'uch  commodities  to 
fome  port  of  England,  Ireland,  Wales,  or  to 
the  port  of  Berwick-upon-Tweed,  and  there 
unload  and  put  on  fliore  the  fame,  the  dan- 
ger of  the  Teas  excepted.  And  in  the  cale 
of  all  Ihips  permitted  to  come  to  the  planta- 
tions from  any  other  place,  the  governor  is, 
in  like  manner,  to  take  a bond, that  the  fliip 
lhall  carry  her  goods  to  fome  other  of  his 
majefty’s  Englilh  plantations,  or  to  England, 
Ireland,  Wales,  or  the  town  of  Berwick- 
lipon-Tweed.  And  if  any  of  the  enume- 
rated goods  are  taken  on  board  before  fuch 
bond  in  the  latter  cafe  is  made  to  the  go- 
vernor, or  before  a certificate  in  the  former 
cafe  is  produced  from  the  officers  of  the 
cuftoms  that  fuch  bond  has  been  duly  given 
here,  the  Ihip  is  forfeited,  with  all  her 
guns,  tackle,  apparel,  and  furniture,  to  be 
recovered  as  before-mentioned.  The  go- 
vernors are  twice  a-ycar  to  return  copies  of 
fuch  bonds  to  thechicfofficcrs  ofihe  cuftoms 
in  London  (a). 


The  parliament  fnew’ed  how  much  they 
confidered  the  trade  of  the  nation  as  inre-* 
refted  in  preftiving  this  policy  with  regard 
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to  the  plantations,  by  foon  after  palling  an 
aft  which  Hill  more  confined  their  trade  to 
the  mother-country. 

By  flat.  15.  Car,  2.  c.  7.  which  is  intided 
jin  for  ike  Encouraging  of  Trade,  the  fup- 
plying  the  plantations  with  European  goods 
was  meant  wholly  to  be  confined  to  the  mo- 
ther-country. In  the  preamble  to  this  regu- 
lation, it  is  Bated  to  be  with  a view  of  main- 
taining a greater  correfpondcnce  and  kind- 
nefs  between  them  and  the  mother-country, 
and  keeping  the  former  in  a firmer  de- 
pendence upon  the  latter ; for  increafing 
fliipping  and  feamen,  promoting  the  vent 
of  Englifh  woollen  manufafturcs,  making- 
this  kingdom  the  flaple  both  of  the  com- 
modities of  the  plantations  and  of  other 
countries,  in  order  to  fupply  them ; and, 
laftly,  that  it  was  the  ufage  of  other  nations 
to  keep  their  plantation-trade  to  themfelves. 
After  alledging  thefe  motives,  it  ordains, 
that  no  commodity  of  the  growth,  produc- 
tion, or  manufafture,  of  Europe  fliall  be 
imported  into  any  land,  illand,  plantation, 
colony,  territory,  or  place,  to  his  majefty 
belonging,  or  in  his  pofleffion  in  Alia, 
Africa,  or  America  (Tangier  only  except- 
ed), but  what  (hall  be,  bond  fide,  and  with- 
out 
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out  fraud,  laden  and  fliipped  In  Englandi 
Wales,  or  the  town  of  Bcrwick-upon- 
Twced,  and  in  Englifh-built  (hipping,  or 
which  were,  bond  fide^  bought  before  a cer- 
tain day  then  paft,  and  had  fuch  certi- 
ficate thereof  as  is  required  by  ftat.  13.  & 
14.  Car.  2.  c. .11.  (an  a<fl  that  will  be  no- 
ticed hereafter),  and  whereof  the  matter 
and  three-founhs  of  the  mariners  at  Icatt  arc 
Englifh  ; and  which  (hall  be  carried  direftly 
to  the  faid  lands,  iflandst  plantations,  co- 
lonies, territories,  or  places,  and  from  no 
other  place  whatever,  under  pain  of  forfeit- 
ing fuch  commodities,  as  (hall  be  imported 
from  any  other  place  whatever,  by  land  (a) 
or  water ; and  if  by  water,  of  the  (hip  im- 
porting them  ; one  third  to  the  king,  ano* 
ther  to  the  governor  where  feized,  and  ano« 
ther  to  the  informer  f 


There  is  a provifo  'allowing  fait  to  be 
carried  from  any  part  of  Europe  for  the 
fiflieries  of  New  England,  and  Newfound- 
land and  wines  from  the  Madeiras,  being 
the  growth  thereof ; and  from  the  weftern 
iflands  of  Azores,  wines  of  the  growth 

(a)  Importing  by  land,  is  an  exprefliontobe  found  in 
fither  aAs  of  parliament. 

Sea.  6. 

thereof ; 
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thereof ; and  fervants  or  horfes  from  Scot-  ^ f ^ t n.^ 
land  or  Ireland  ; and  from  Scotland  and  Ire-  n.  cah.ii.  to 
land  all  forts  of  vidual  of  the  growth  or  pt'ANTATWM 
produftion  of  ihofe  countries  refpeftive-  t»adb. 
lyfa;.  . 


To  fecure  the  due  execution  of  this  a<Et, 
drift  rules  are  laid  down  to  be  carried  into 
execution  by  the  governors  in  the  planta- 
tions, both  with  regard  to  importations  by 
land  and  by  water.  They  are  to  take  a fo- 
lemn  oath  for  the  fpecial  performance  of 
this  duty,  and  if  they  offend  therein, ■ they 
are  to  be  deprived  of  their  government,  and 
be  incapable  of  that  or  any  other,  and 
moreover  forfeit  loool. ; a moiety  to  the 
king,  the  other  to  the  informer 


Again,  by  the  fame  aft,  a penalty  of 
loling  his  place,  and  forfeiting  the  value  of 
the  goods  in  queftion,  is  impofed  on  any 
officer  of  thecuftoms,  who  fuffers  any  fugar, 
tobacco,  ginger,  cotton,  wool,  indigo, 
fpecklc  wood,  or  Jamaica  wood,  fuftic  or 
other  dyeing  wood  (being  in  effeft  the  arti- 
cles enumerated  in  flat.  12.  Clsr.  2.C.  1 8.),  of 
the  growth  of  any  of  the  faid  lands,  iilands, 

r«;sea.  7.  Y^;s«a.8. 

F colonies. 
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colonies,  plantations,  territories,  or  places^ 
to  be  carried  into  any  other  country  or  place 
whatfoever,  until  they  have  been  firft  un- 
laden, hona  fid€y  and  put  on  (bore  in  fome 
port  or  haven  in  England,  Wales,  or  Ber- 
wick. ; a regulation  which  at  once  cut  off 
the  direct  trade  with  Ireland,  and  indeed 
any  intercourfe  between  the  colonies  them- 
felves  in  thofc  articles  faj:  though,  as  to 
the  latter,  that  does  not  feem  to  have  been 
the  conffrudion  the  a&  received,  as  will 
be  feen  prefently. 

But  this  indire«ft  way  of  depriving  Ire- 
land of  the  benefit  given  her  by  flat.  12. 
Car.  a.  c.  18.  without  expreflly  repealing  the 
provifion  refpefting  bonds  therein  made, 
feems  not  to  have  been  regarded  as  an  ez- 
prefs  law  would  have  been*  Eerfons  had 
refufed  to  give  bond  for  landing  goods  only 
in  England ; or  had,  notwithftanding  fuch 
bonds,  carried  the  goods  to  Ireland.  This 
pradUce  went  on  till  flac.  az.  & 23.  Car.  z. 
c.  26.  was  made  to  fet  things  right,  by  an 
exprefs  declaration  of  the  law.  This  a(^ 
direds,  that  the  word  Ireland  fhall  be  left 
out  of  all  bonds  taken  for  any  fbip  failing 

(u)  Sea.  j. 

£rom 
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from  England,  Ireland,  Wales,  or  Berwick 
upon  Tweed,  for  any  Englifli  plantation  in 
Afia,  Africa,  or  America ; and  in  cafe  fuch 
(hip  (liall  load  any  of  thofe  commodities, 
they  are  to  be  brought  to  fome  port  in 
England  or  Wales,  or  to  the  town  of  Ber- 
wick, and  be  there  unloaded  and  put  on 
(hore : and  fo  of  all  other  (hips  coming 
from  any  other  port  or  place,  and  permitted 
by  the  Ad  of  Navigation  to  trade  thither; 
namely,  (hips  of  the  plantations  themfelves. 
The  reafon  given  in  the  aft  for  thus  ex- 
cluding Ireland,  is,  that  it  was  England 
which  fuffered  by  numbers  tranfporting 
themfelves  from  hence  to  people  the  plan- 
tations. 


PAST  «. 

» . 

IS.CAR.  II. TO 
A.  D.  17S3. 
PLANTATIOII 
TRADE. 


The  governors  of  the  plantations  are  di-  piantmon 
refted,  before  any  fuch  goods  arc  permitted 
to  be  loaden  on  board,  to  take  bond  to  the 
value  mentioned  in  the  Aft  of  Navigation, 
that  the  (hip  (hall  carry  the  goods  to  fome 
other  of  his  m^yedy’s  £ngli(h  plantations, 
or  to  England,  Wales,  or  the  town  of  Ber- 
wick upon  Tweed ; and  the  penalty  of  for- 
feiture of  the  (hip  is  inflifted,  if  the  goods 
are  loaded  without  fuch  bond,  or  without 
a certificate  from  England  of  fuch  bond 
F z having 
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vakt  II.  having  there  been  given,  or  if  the  bond  is 
ii.caiTii.to  not  complied  with  (a). 

A.  D.  178). 

PLANTATION 

TKADc.  Because  many  ihips  belonging  to  the 
plantations  ufed  to  carry  goods  to  fcveral 
parts  of  Europe,  and  there  unload  them, 
the  aft  direfts  all  governors  to  make  a re- 
turn once  a- year  at  leaft  to  the  officers  of 
the  cuftoms  in  London,  or  to  fome  perfon 
that  fhall  be  appointed  to  receive  the  fame, 
of  a lift  of  all  (hips  lading  fuch  commodities, 
and  alfo  of  all  bonds  fo  taken.  And  in 
cafe  any  (hip  belonging  to  his  majefty’s 
planutions  having  on  board  any  fugars, 
tobacco,  cotton,  wool,  indigo,  ginger, 
fuftic,  or  other  dyeing-wood,  fhall  be  found 
to  have  unladen  in  any  port,  or  place  of  Eu- 
rope, other  than  England,  Wales,  or  town 
of  Berwick,  it  is  to  be  forfeited 

The  territory  of  Tangier,  which  came  to 
his  majefty  by  marriage  with  a daughter  of 
Ponugal,  was  declared  not  to  be  a planta- 
tion belonging  to  his  majefty  in  Alia,  Africa, 
or  America,  within  the  meaning  of  this 
and  the  former  afts  (c). 

(a)  Sea.  II.  (b)  Sea.  12.  (l)  Sea.  14. 

The 
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The  contraband  trade  carried  on  by  part  n. 
plantation-(hips  in  defiance  of  the  Aft  of  i».car.  ».to 
Navigation,  was  a fubjeft  of  repeated  com-  ,tiNTAT*oN 
plaint : it  feems,  they  not  only  carried  trads. 
goods  to  Europe,  but  vended  them  at  fea 
to  the  (hipping  of  other  nations,  which 
brought  them  to  Europe.  The  aft  dates 
this  to  be  a great  grievance,  confidering  the 
free  trade  they  enjoyed  at  home  from  one 
plantation  to  another,  lading  and  unlading 
thefe  commodities  without  paying  any  cuf- 
tom ; while  in  this  kingdom  thofe  articles 
could  not  be  confumed,  but  after  paying 
heavy  cudoms  and  impolitions : it  was  aU 
ledged,that  the  eafe  of  fupplying  themfelves, 
and  the  great  increafe  of  their  trade  and  navi- 
gation, ought  w content  them  without  engag- 
ing in  this  illicit  traffic^  with  Europe, 

To  prevent  this  in  future,  it  was  ordain- 
ed, by  dat.  25.  Car.  2.  c.  7.  that  if  any  (hip 
(hould  come  to  take  on  board  thofe  commo- 
dities, and  bond  was  not  fird  given  with  one 
fufficient  furety  for  bringing  them  to  En- 
gland, Wales,  or  the  town  of  Berwick,  and 
to  no  other  place,  thofe  commodities  diould, 
before  the  lading  of  them,  be  fubjeft  to  cer- 
tain duties  of,  cudom  therein  mentioned ; 
and  if  the  party  had  not  ready  money,  the 
F 3 officct 
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PART  II.  ^ officer  might  take  a portion  of  the  commo- 
f a.  CAR.  II  TO  ditics  in  lieu  thereof Thus  was  the 
PLANTATioii  parliament  of  England  induced  to  lay  du- 
TRABE,  ties  on  the  export-trade  from  one  planta- 
tion to  another,  in  order  to  prevent  an  un- 
lawful export  to  Europe  of  the  enumerated 
articles. 

As  the  plantations  were  combined  with 
the  interefts  of  Ihipping  and  navigation,  fo 
was  that  grand  article  of  produce,  tobacco  j 
and  in  the  fame  manner  as  they  had  been 
coupled  in  the  proclamations  of  king  James, 
and  king  Charles,  they  were  now  united  in 
fevcral  provifions  made  by  the  Legiila- 
tuVe  In  the  fame  feffions  in  which  the 
Aft  of  Navigation  was  pafled,  it  was  cnaft- 
ed  by  (lat.  12.  Car.  2.  c.  34.  that  no  one 
(hould  plant  tobacco  in  England,  Wales, 
Gnernfey,  Jerfey,  Berwick,  or  in  Ireland, 
on  pain  of  forfeiting  it,  or  40s.  for  every 
rod  of  ground  fo  planted.  This  penalty 
H^as  increafed  to  lol.  by  ftat.  15.  Car.  2. 
c.  7.  f.  i8.  And  becaufe  this  was  not  found 
fufBcient  to  reftrain  the  cultivation,  it  was 

faj  Seft.  t, 

fij  For  the  many  proclamation*  about  tobacco,  whe- 
ther importing  or  planting  it,  fee  Chaim,  Pol.  Ann. 

p. 

further 
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further  provided  by  ftat.  22.  & 23.  Car.  2. 
€.  26.  fed.  2.  that  conftables  Ihould  fearch 
out  and  make  prefentment  at  the  feflions, 
of  all  perfons  who  had  planted  tobacco,  or 
were  the  immediate  tenants  of  lands  fo  plant- 
ed : fuch  prefentment  was,  after  filing,  to 
be  confidered  as  a conviftion,  unlefs  upon 
notice  thereof  the  party  traverfed  it  at  the 
next  feflions.  Conftables  are  authorifed,  by 
warrant  from  a juftice,  to  pluck  up  and  def- 
troy  all  tobacco ; and  there  is  a penalty  on 
conftables  neglefting  to  do  this  duty  (^a). 
This  aft  is  continued  by  ftat.  5.  Geo.  i. 
c.  1 1.  during  fuch  time  as  the  aft  of  tonnage 
and  poundage,  ftat.  12.  Car.  2,  c.  4.  is 
continued,  and  no  longer. 

In  fuch  manner  was  the  trade  to  and 
from  the  plantations  tied  up,  almoft  for  the 
foie  and  exclufive  benefit  of  the  mother- 
country.  But  laws  which  made  the  in- 
tereft  of  a whole  people  fubordinate  to  that 
of  another  refiding  at  the  diftance  of  three 
thoufand  miles,  were  not  likely  to  execute 
ihemfelves  very  readily  ; nor  was  it  eafy  to 
find  many  upon  the  fpot,  who  could  be  de- 
pended upon  for  carrying  them  into  exe- 
cution. 

(«)  Sea.  3,  4; 

• F 4 The 
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Aflsof  Navi- 
gallon  eiiforcecf. 


The  government  was  not  flack  in  em- 
ploying thofe  whofe  fervice  they  could 
readily  command. 

Immediately  after  pafling  the  AA  of 
Navigation,  the  lord  admiral  was  ordered  to 
give  in  charge  to  all  the  commanders  of  the 
king’s  (hips  fpecially  to  attend  to  the  exe- 
cution of  this  aft.  As  occafions  called  for  it, 
Cmilar  orders  were  made  upon  the  reft  of  the 
king’s  officers.  It  having  been  fuggefted, 
that  divers  (hips  laden  at  Barbadoes  were 
gone  to  Holland,  and  that  it  was  common 
for  the  fliips  of  Holland  to  bring  to  the 
port  of  London,  and  other  ports,  goods 
prohibited  by  the  aci  in  IJolland-veJJi'ls,  it 
was  ordered,  the  15th  of  Auguft  itbz  fa), 
by  the  privy  council,  that  the  lord  trea- 
furer  fliould  direft  the  commiffioners  and 
farmers  of  the  cuftoms  to  take  care  to  fee 
the  execution  of  that  part  of  the  aft;  which 
is  to  prevent  (hips  loading  in  the  planta- 
tions going  to  foreign  parts  without  firft 
touching  in  England. 


We  find  the  lords  of  the  committee  of 
cotincil  for  the  plantations  wrote  a circular 
letter  on  the  24th  of  June  1663  to  the  go- 
vernors of  thepiantations,  calling  upon  them 


(a)  Counc,  Regirt. 


in 
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in  very  ftrong  terms  to  do  their  part  in  en-  > a r t n.^ 
forcing  the  regulations  of  this  law.  It  is  ix.  car.h.to 
there  alledged,  that  perfons  traded  from  jiaSVatiom 
Virginia,  Maryland,  and  other  plantations,  tram. 
both  by  fea  and  land,  as  well  into  the 
Monadoes  (fo  New-Tork  was  then  called)  and 
ocher  plantations  of  the  Hollanders,  as  into 
Spain,  Venice,  and  Holland;  which  was  oc- 
cafioned  by  the  neglefts  of  governors,  in  not  ^ 
taking  a view  of  foreign-built  (hips  coming 
in,  to  fee  if  they  had  a certificate  of  their  be- 
ing made  free ; as  alfo  in  not  duly  taking 
bond  for  carrying  goods  to  England  or  Ire- 
land, or  to  another  Engli(h  plantation. 

Thefe  bonds  had  not  been  regularly  taken 
and  tranfmitted;  and  the  governors  were 
now  commanded  to  tranfmit  twice  a-year  a 
perfeft  account  of  all  (hips  that  loaded, 
and  copies  of  all  fuch  bonds,  on  pain  of  the 
penalties  inflifled  by  the  aft  being  enfor- 
ced againd  them;  “ it  being,”  as  the  letter 
concludes,  “ his  majedy’s  pleafure,  that 
this  faid  law  be  very  driftly  obferved, 
in  regard  it  much  concerneth  the  trade 
of  his  kingdom  (a).” 

But  the  laws  of  navigation  were  no- 
where difobeyed  and  concemned  fo  openly 
(a)  Chaim.  Pol.  An.  260. 

as 
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^ f A R T u.^  as  in  New  England.  The  people  of  Mafla- 
I2.CAR.U.TO  chufetts  Bay  were  from  the  firft  difpoicd  to 
?LANTAT*ion  3.S  If  Independent  of  the  mother-coun- 
TRAos.  jj.y  . jjjjj  having  a governor  and  magiftrates 
of  their  own  choice,  it  was  very  difficult  to 
enforce  any  regulations  which  came  from  the 
Englifh  parliament,  and  were  adverfe  to  their 
colonial  inicrcfts.  Their  agents  however, 
who  were  fent  over  to  negociatc  their  affairs 
with  king  Charles’s  minifters,  knew  too  well 
the  ncccflity  of  temporifing,  not  to  fubmit 
themfelves  in  every  thing  to  the  order  of  the 
privy  council.  When  the  Boftoners  were 
charged  with  refufing  to  publifh  the  ftatute 
of  frauds  of  the  flat.  13.  & 14.  Car.  2.  and  flat. 
25.  Car.  2.  and  the  king’s  different  proclama- 
tions for  better  obferving  the  aiStsof  trade; 
and  with  imprifoningthe  officers  of  the  king’s 
cuffoms,  and  not  fuffering  them  to  plead  the 
general  iffue  in  aiff ions  brought  againft'them 
for  what  was  done  in  the  execution  of  their 
duty;  theydenied  the  charges,  andmaintain- 
ed  the  difpofition  of  their  principals  to  obey 
the  laws,  in  the  fame  manner  as  the  reft  of 
hismajefty’sfubjedts.  Theyalledged  as  an  in- 
ftance,  an  aft  paffed  by  the  general  court  of 
Bofton  in  the  year  1676,  in  purfuance  of 
one  of  his  majefty’s  proclamations  for  en- 
forcing 
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forcing  thefe  very  Ads  of  Navigatioa;  in  fart  n. 
the  preamble  of  which  ad  it  was  declared,  h.caa.h.  to 
that  they  had  not  before  been  advertifed  of  a” VatVoit 

his  majefty’s  pleafure.  But  to  this  it  was  re-  trade. 
plied,  that  they  had  long  before  been  ad- 
vertifed of  his  majefty’s  pleafure  herein  from 
the  circular  letter  of  1663,  the  receipt  of 
which  circular  letter  was  acknowledged  in  an 
ad  pafled  by  the  general  court  in  1663,  and 
printed  in  1672,  and  publicly  known,  and 
in  every  one’s  hands  at  the  time  of  the  de- 
claration made  in  the  ad  of  1676.  In  minds 
fo  tempered,  obedience  and  difobedience 
were  much  the  fame  thing,  as  to  the  in- 
tcrefts  of  the  mother-country  (a). 

But  the  regulations  of  thefe  laws  were 
received  even  by  thofe  colonifts  who  were 
attached  to  the  fovereignty  of  the  mother- 
country,  with  grudging  and  difcontent. 

The  complaint  made  by  Sir  William 
Berkeley,  the  governor  of  Virginia,  in  a let- 
ter of  the  2oth  of  June  1671,  is  convey- 
ed in  words  very  expreffive,  and  fignificant : 

Mighty  and  deftrudive  have  been  the  ob- 
“ ftrudions  to  our  trade  and  navigation  by 
tliat  fevere  ad  of  parliament,  .which  ex- 
**  eludes  us  from  having  any  commerce 
(a)  Journ.  Comm,  for  Trade. 

“ with 
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**  with  any  nation  in  Europe  but  our  own, 
“ fo  that  we  cannot  add  to  our  plantation 
“ any  commodity  that  grows  out  of  it,  as 
“ olive-trees,  cotton,  orvinej;  befidesthis, 
“ we  cannot  procure  any  Ikilful  men  for 
our  own  hopeful  commodity  of  fdk;  and 
“ it  is  not  lawful  for  us  to  carry  a pipe  ftave, 
“ or  a bufh'el  of  corn,  to  any  place  in  Eu- 
“ rope  out  of  the  king’s  dominions.  If  this 
“ were  for  his  majefty’s  fcrvice,  or  the  good 
“ of  the  fubjeut,  we  fliould  not  repine,  what- 
“ ever  were  our  fufferings;  but,  on  my  foul, 
it  is  the  contrary  for  both;  and  this  is  the 
“ caufc,  why  no  fraall  or  great  veflels  arc 
“ built  here.  For  wt  are  mod  obedient  to 
“ all  laws,  whilft  the  Ncw-England-mcn 
“ break  through  them,  and  trade  to  any 
place  that  their  intereft  leads  them  to.  I 
“ know  of  no  improvement  that  can  be 
“ made  in  trade,  unlefs  we  had  liberty  to 
“ tranfport  our  pipe  Haves,  timber,  and 
corn,  to  other  places  befides  the  king’s 
dominions  (a).'* 


Again,  in  1676  the  ifland  of  Barbadoes 
complained  to  the  committee  of  plantations 
of  the  ads  of  trade  as  grievances,  inaf- 

(«)  Chaim.  Pol.  An.  327. 

much 
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tnuch  “ as  a free  trade  is  neceflary  for  fet- 
tling new  colonies.”  But  this  was  deemed 
a dangerous  notion  with  regard  to  the  mo- 
ther-country. A relaxation  of  thofe  laws 
having  been  urged  by  the  agents  for  that 
ifland,  thepropofal  was  debated  at  the  com- 
mittee on  a fubfequent  day,  but  rejefted:  the 
reafon  given  was,  “ that  they  ought  to  be 
fupported,  as  being  the  fettled  laws  of  the 
land  ffl).” 

In  Tome  inflances,  however,  the  crown 
was  prevailed  upon  to  difpenfe  with  the 
execution  of  thefe  laws.  In  the  year  im- 
mediately after  pading  the  Atfl  of  Navi- 
gation, a reprefentation  was  made  by  the 
merchants  trading  to  New-England,  com- 
plaining that  bond  was  required  of  them 
at  the  cuftom-houfe,  for  bringing  to 
England  or  Ireland  all  commodities  la- 
den in  New-England;  that  the  commodi- 
ties of  that  plantation  were  ufually  boards, 
pipe  ftaves,  and  other  timber,  fifh,  and  the 
like  grofs  articles ; all  which  fold  better  elfe- 
where,  and  enabled  them  to  bring  home 
the  proceeds  of  fuch  fales,  which  were  of 
great  value,  from  Spain  and  other  parts ; 
they  therefore  requefted  they  might  be  per- 

(a)  Chaim.  Pol.  An.  324. 
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mitted  to  continue  this  traffic.  This  requeft 
feemed  fo  rcafonable  to  the  committee  of 
privy  council  for  the  affairs  of  the  plan- 
tations, that  they  ordered,  on  the  13th  of 
Feb.  1661(d),  the  lord  treafurer  to  authorize 
the  coinmiffioners  and  officers  of  the  cuftoms 
to  take  bond  only  for  returning  the  proceeds 
of  commodities  laden  in  New-England,  and 
not  to  bind  them  up  to  return  the  goods  in 
fpecie,  notwithftanding  the  claufe  in  the  A& 
of  Navigation;  and  letters  were  to  be  writ- 
ten to  the  governors  of  that  plantation  to 
the  like  effect. 

In  this  proceeding  we  may  remark  two 
inftances  of  impropriety:  in  the  firft 

place,  the  cuftom-houfe  officers  feem  to  have 
had  no  right  to  require  fuch  a bond,  as  is 
here  complained  of;  the  claufe  in  the  Aft 
of  Navigation  about  plantation  bonds  apply- 
ing only  to  the  articles  enumerated  in  the  pre- 
ceding feftion:  in  the  next  place,  by  per-* 
mitting,  as  was  here  done,  the  bond  to  be 
taken  for  bringing  the  proceeds  only  of  all 
goods  there  laden,  inftead  of  confining  it 
to  boards  and  the  articles  particularly  men- 
tioned by  the  merchants,  the  whole  colony- 
fyftem  was  at  once  broken;  for  after  this, 
not  only  the  New-Englanders  might  fend 

(a)  Counc.  Kegift. 
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the  enumerated  commodities  (if  they  pro- 
duced any)  to  any  part  of  Europe,  but  the 
other  plantations  might  by  law  fend  them  to 
Kew-England,  and  the  New-Englanders 
might,  by  virtue  of  this  order,  fend  them  to 
any  part  of  Europe.  In  point  of  faft,  it  be- 
came a great  caufe  of  complaint,  that  the 
Weft-India  iflands  did  carry  on,  through 
New-England,  this  fort  of  traffic;  either 
tempted  to  it  by  this  fpecial  licence,  or 
trufting  to  the  fuperior  courage  and  /kill  of 
the  New-Englanders  in  the  contraband 
trade.  It  does  not  appear  how  long  the 
abovementioned  order  continued  in  force. 

The  articles  meant  by  the  Adt  of  Naviga- 
tion tobe  confined  tothe  market  of  England, 
■were  all  produAions  of  the  fouthern  colo- 
nies; but  the  lumber  trade  was  left  open, 
and  fo  it  continued  till  it  was  confined  by  a 
ftatute  of  Geo.  i.  as  will  be  fhewn  here- 
after. We  have  juft  feen,  that  the  lumber 
trade  of  Virginia  continued  to  be  hampered 
with  the  fame  bonds  as  low  down  as  1671. 
Perhaps  the  principal  produce  of  that  colo- 
ny being  the  enumerated  article  of  tobacco 
(which,  too,  was  fo  great  an  objedt  of  reve- 
nue), was  a reafon  for  not  imparting  to  that 
plantation  a fimilar  indulgence  even  in  the 

article 
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article  of  lumber,  left  it  might  be  made  d 
cover  to  a contraband  trade  in  the  other  ar- 
ticle; but  we  are  ftill  at  a lofs  to  account 
for  fuch  bonds  being  infiftcd  upon,  without 
any  authority  from  the  adl  on  which  they 
were  fuppofed  to  be  founded. 


The  advantages  of  a lucrative  trade  were 
judged  fufficient  reafons  for  relaxing  the 
colony-fyftem.  On  the  ad  April  1685  («), 
a circular  letter  was  fent  to  the  governors 
in  the  plantations,  enjoining  them  not  to 
permit  foreign  velTcls  belonging  to  ftran- 
gers,  or  not  made  free,  to  trade  there; 
but  out  of  this  profeription  were  except- 
ed Ihips  employed  by  Spaniards,  and 
coming  to  Jamaica  or  Barbadoes  to  buy 
negroes;  and  thefe  were  to  be  treated  ci- 
villy, and  encouraged:  fuch  Ihips  were  alfo 
to  be  permitted  to  bring  money,  or  goods 
the  produce  of  the  Spanilh  dominions  in 
America. 


But  where  fuch  commercial  advantages 
did  not  offer,  the  fyftem  was  preferved  with 
jealous  attention.  In  the  year  1686  the 
IriHi  government  applied  to  obtain  a difpen- 
fation  from  ftat.  zz.  & 23.  Car.  z.  in 
(a)  Counc.  Regill. 
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order  that  the  Irifh  might  once  more  be  let 
into  the  plantation-trade.  This  wasdifculled 
at  the  committee  of  council  for  trade,  and 
the  commiflionersofthe  cuftoms  were  heard 
upon  it;  but  it  was  refolved,  that  it  would 
be  highly  difadvantageous  to  this  country, 
toconfent  to  any  fuch  meafure.  The  cuftoms 
paid  here  on  the  import  of  tobacco,  and  on  its 
export  to  Ireland,  and  the  dependence  and 
correfpondence  which  was  kept  up  between 
the  commiflioners  of  the  cuftoms  here,  and 
the  governors  abroad,  which  would  be  bro- 
ken and  incomplete,  if  this  alteration  were 
to  be  made,  were  prevailing  reafons  with 
the  committee  in  coming  to  this  determi- 
nation {a). 

The  plantation-trade  was  again  brought 
under  confideration  of  parliament  in  the 
reign  of  king  William;  when,  having  in 
view  the  Adt  of  Navigation,  and  the  afls 
juft  mentioned,  namely,  ftat.  15.  Car.  2. 
c.  7.  ftat.  22.  & 23.  Car.  2.  c.  26.  and  ftat. 
25.  Car.  2.  c.  7.  they  thought  proper  to 
make  further  improvement  in  the  mode  of 
carrying  it  on.  This  was  by  ftat.  7.  & 8. 
fflU.  3.  c.  a2.'  intituled,  yin  yi£l  for  Pre- 
venting Frauds,  and  Regulating  ylbufes  in  the 

(aj  Journ.  Comm,  for  Trade. 
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PART  Plantation  Trade  ; the  greater  part  of  which 
ii.cAR.ii.To  a£k  relates  to  the  plantation-trade,  the  rc- 
pianta'tion  niainder  to  the  regiftering  of  fhips. 

TR.lOii. 

. This  aft  fets  out  by  confining  that  pri- 
vilege to  Ihips  of  the  ^ui/t  of  England  or 
Ireland,  which  before  was  allowed  to  (hips 
ozvned  in  England  or  Ireland,  or  ^uilt  and 
oivned  in  the  plantations.  No  goods  or  mer- 
chandize are  to  be  imported  into  or  ex- 
ported out  of  any  colony  or  plantation  to 
his  majefty  in  Afia,  Africa,  or  America, 
belonging,  or  in  his  pofTefBon,  or  laden  in 
or  carried  from  any  port  or  place  in  the 
faid  colonies  or  plantations,  to  any  other  port 
orplaceinthefamc,  the  kingdom  of  England, 
Wales,  or  townofBerwick,in  any  (hip  or  bot- 
tom but  what  is  the  built  of  England,  Ire- 
land, or  thefaid  colonies  or  plantations,  and 
wholly  owned  by  the  people  thereof,  or 
any  of  them,  and  navigated  with  the  mafter 
and  three  fourths  of  the  mariners  of  the  faid 
places  only,  under^pain  of  forfeiting  the  fhip 
and  goods,  one  third  to  the  king,  another 
third  to  the  governor  of  fuch  colony  of 
plantation,  and  the  other  to  the  informer. 
An  exception  is  made  in  favour  of  prize 
fhips  condemned  in  England,  Ireland,  or 
the  colonies  or  plantations,  wltich  muft  be 
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navigated  by  the  maftcr  and  three  fourths  p a r t «. 
of  the  mariners  EnglKhj  or  of  the  plan-  ii.carTi.to 
tations,  and  whereof  the  property  doth  be-  ,TTnVat*on 
long  to  Engliflimen.  There  was  another  trade. 

^ exception,  which  was  to  laft  only  for  three 
years,  in  favour  of  foreign-built  fhips’  em- 
ployed by  the  commiflTioners  of  the  navy, 
or  upon  contracfl  with  them,  in  bringing 
only  mafts,  timber,  and  other  naval  ftores,  • 
for  the  king’s  fervice,  from  the  colonies  to 
this  kingdom,  to  be  navigated  in  the  man- 
ner before  mentioned  : and  for  fuch  pur- 
pofes  prize  and  foreign-built  (hips  might 
be  refpeftively  employed  {a). 

Further,  it  begun  to  be  noticed,  that 
the  oath  required  in  the  Aft  of  Navigation 
to  be  taken  by  governors,  was  only  for  the 
due  execution  and  obfervance  of  the  claufes 
therein  before  mentioned ; fo  that  they  were  not 
ftriftly  obliged  by  that  oath  to  fee  the  fub- 
fequent  claufes  of  that  aft  carried  into  exe- 
cution, much  lefs  the  different  regulations 
that  had  been  made  by  fubfequent  afts: 
this  aft  therefore  requires,  that  all  gover- 
nors (hall,  before  their  entrance  into  theio^ 
government;  take  a folemn  oath  to  do  their 
utmoft,  that  all  the  claufes,  matters,  and 
(fl)  Sea.  I,  2, 3. 
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FART  II.  things  contained  in  the  before-mentioned 
ii.cARru.To  afts,  and  then  in  force  relating  to  the  colo- 
FtikNTATioN  claufes  in  the  prefcnt  ad, 

trade.  fhould  be  pundually  and  bona  fide  obferv'ed. 

This  oath  is  to  be  taken  before  fuch  perfons 
as  the  king  (hall  appoint  to  adminifler  it ; 
and  on  complaint  and  proof  before  the  king, 
or  fuch  as  (hall  be  by  him  appointed,  on 
the  oath  of  two  or  more  credible  wit- 
nelTes,  that  a governor  has  negleded  to 
take  fuch  oath,  or  has  been  wittingly  or 
willingly  negligent  in  doing  his  duty  ac- 
cordingly, he  is  to  be  removed  from  his 
government,  and  forfeit  ^looo.  (u) 

Various  other  regulations  were  made 
for  better  guarding  againd  fraud  in  the  de- 
tail of  import  and  export  to  and  from  the 
colonies,  which  we  may  content  ourfelves 
with  dating  (hortly. 

The  officer  appointed  by  the  governors 
in  the  colonies,  under  the  authority  of  dat. 
15.  Car.  2.  c.  7.  (Jf)  was  commonly  known 
there  by  the  name  of  the  naval  officer.  By 
the  connivance  of*  perfons  in  this  fituation 
many  frauds  were  committed.  Thefe  perfons 
are  now  required  to  give  fecurity  to  the 
(o)  ScA.  4.  {b)  Se£(.  $. 
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commiffioners  of  the  cuftoms  for  the  true 
and  faithful  performance  of  their  duty;  and 
until  they  fo  did,  the  governor  is  to  be  an* 
fwerable  for  any  of  their  negledls  or  mifde- 
meanors  (a).  All  the  rules  with  refpeft  to 
entering,  lading,  and  difcharging,  laid 
down  by  flat.  13.  & 14.  Car.  2.  c.  ii.forthis 
kingdom,  are  to  take  place  in  the  plan- 
tations. Officers  are  to  have  the  fame  pow- 
ers for  vifiting  and  fearching  (hips,  taking 
entries,  feizing  and  fecuring ; and  all 
wharfingers,  owners  of  keys  and  wharfs, 
lightermen,  bargemen,  watermen,  porters, 
and  other  perfons  aflifting  in  conveying, 
concealing,  or  refeuing  goods,  are  made 
liable  to  the  fame  penalties.  Officers  are  to 
have  the  like  affifiance,  and  to  be  liable  to 
the  fame  penalties  for  corruption,  connivance, 
or  concealment 

To  explain  a mifconception  of  the  mean- 
ing of  the  duty  laid  by  flat.  25.  Car.  z.  c.  7. 
on  commodities  earned  from  one  plantation 
to  another,  which  the  colonifts  (ever  ea- 
ger to  catch  a pretence  for  freeing  them- 
felves  from  the  reftraint  of  the  Navigation 
Adi)  had  conftrued  to  amount  to  a per- 
miffion  to  carry  fuch  goods  10  any  foreign 

(«)  Sea.  s-  (i)  Sea.  6. 
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market  in  Europe,  it  was  declared,  that 
fuch  commodities  Ihould  not  be  laid  on 
board,  till  fuch  fecurity  was  given,  as  is 
required  by  Hat.  12.  Car,  2.  c.  18.  and  flat. 
22.  & 23,  Car.  2.  c,  26.  to  carry  them  to 
England,  or  fomeofhismajefty’s  plantations ; 
and  fo  toties  quotiesy  under  the  penalty  men- 
tioned in  thofe  afts  (a)  : which  was  in  effed; 
no  more  than  a declaration  of  that,  which 
the  law-officers  had  pronounced  to  be  the 
confbndion  of  the  ad  (^). 

It  further  declares,  that  all  laws,  bye- 
laws, ufages,  or  cuftoms,  in  pradice  in  the 
plantations,  contrary  or  in  anywife  repug- 
nant to  any  law  made,  or  to  be  made,  re- 
lating to,  and  mentioning  the  plantations, 
(hall  be  null  and  void  (c). 

To  prevent  obtruding  falfe  and  coun- 
terfeit certificates,  whether  of  having  given 
fecurity  to  bring  home  ladings  of  plantation 
goods,  or  of  having  dif^'harged  fuch  ladings 
in  this  kingdom,  andalfo  coequets  and  cer- 
tificates of  having  taken  in  ladings  of  Euro- 
pean goods  in  England;  the  governors  and 
cuflom-houfc officers,  having  reafonable  fuf- 
picion,  may  require  fufficient  fecurity  for 

(a)  Sefl.  8.  (i)  Sir  Win.  Jones’s  Opinion. 

Seil.  9. 

difeharging 
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difcharging  the  plantation  lading  in  En-  , 
gland,  and  may  lufptnd  the  vacating  of  i». car. h.to 
the  fecurity  there  given,  till  they  are  in-  ,*antatio1i 
formed  from  England,  that  the  matter  of  trade. 
the  certificate  is  true  : and  a penalty  of 
/500.  is  impofed  on  any  perfon  counter- 
feiting, rafing,  or  falfifying  any  cocquet, 
certificate,  return,  or  permit  (a).  Bonds 
taken  in  the  plantations  according  to  the  di- 
reftions  of  ftat.  22.  & 23.  Car.  2.  c.  26.  are 
to  have  fufficient  fureties  named  therein  of 
known  refidence  and  ability  in  the  planta- 
tions ; and  the  condition  is  to  be,  for  produ- 
cing within  eighteen  months  the  certificate  of 
having  landed  the  goods  (^); 

The  commiflioners  of  the  treafury  are  au- 
thorifed  to  appoint  officers  of  the  cuftoms  in 
the  plantations,  asoftenastothemfliallfeem 
needful.  Upon  juries  in  caufes  of  unlawful 
importation  or  exportation,  there  ftiall  be 
none  but  natives  of  England  or  Ireland, 
or  perfons  born  in  the  plantations ; a correc- 
tive of  fo  little  force,  that  they  were  at 
length  obliged  to  inftitute  courts  of  admiral- 
ty (f).  All  places  of  truft  in  the  couns  of 
law,  or  in  what  relates  to  the  treafury  of 
the  iflands,  are  to  be  in  the  hands  of  na- 

(«)  Seft.  10.  {&)  Seft.  13.  (c)  Seft.  11. 
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tivc-born  fubjects  of  England,  or  Ireland, 
or  of  the  faid  iflands  (a).  Perfons  having 
right  to  property  in  any  iflands,  or  trails  of 
land  in  America,  by  charter,  or  letters  pa- 
tent, (hall  not  alien,  ordifpofe  of  the  fame, 
other  than  to  natural-born  fubjeds  of  En- 
gland, Wales,  or  the  town  of  Berwick, without 
the  licence  of  his  majefty,  fignified  by  an  or- 
der in  council,  firft  had.  And  better  to  fe- 
cure  the  execution  of  the  Afts  of  Naviga- 
tion, which  had  been  particularly  lax  in 
the  proprietary  governments,  all  gover- 
nors nominated  by  perfons  having  a right  to 
make  fuch  nominations  are  to  be  approved 
by  his  majefty,  and  (hall  take  the  oaths  en- 
joined by  this  and  any  other  aft  to  be  taken 
by  governors  or  commanders  in  chief  in  the 
plantations,  before  entering  upon  their  go- 
vernments, under  the  penalties  in  fuch  cafe 
provided  (^). 

Th  us  far  with  refpeft  to  the  plantations, 
and  the  regulating  of  the  trade  while  in  thofe 
pans.  When  it  arrived  in  Europe,  it  was 
left  on  the  proviGons  of  former  laws ; ex- 
cept only,  that  the  enumerated  commodities 
having,  fometimes,  been  landed  in  Scot- 
land and  Ireland,  in  confcquence  of  real  or 
(c)  Se£t.  iz.  (i)  ScA.  16. 

pretended 
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pretended  ftrefsof  weather,  it  was  thought  n. 

proper  to  declare,  that  fuch  commodities  h.cah.h.to 
Ihould,  on  no  pretence  whatfoever,  be  ,lantatio'm 
landed  in  Scotland  or  Ireland  (a)  ; but  that  trape. 
in  cafes  where  a fliip  was  ftranded  by  ftrefs 
of  weather,  or  fliould  be  driven  by  reafon  of 
leakinefs,  or  other  difability,  into  any  port 
of  Ireland,  and  not  be  able  to  proceed  on 
her  voyage,  in  fuch  cafes  only  the  mer- 
chandize might  be  permitted  to  be  put  on 
(hore,  but  fhould  be  delivered  into  the  cuf- 
tody  of  the  colledlor  of  the  cuftoms,  to  re- 
main there  till  they  Ihould,  at  the  charge 
of  the  owner,  be  put  on  board  fome  other 
fliip,  to  be  carried  to  fome  port  in  England 
or  Wales,  or  to  the  town  of  Berwick ; the 
officer  firft  taking  good  and  fufficient  fecu- 
rity  for  the  delivery  of  them  according  to 
the  direftions  of  this  aft  (l>).  No  provifion 
of  the  like  fort  was  made  as  to  Scotland. 

Such  are  the  regulations  made  by  this 
aft ; and  upon  the  footing  of  this  and  the 
preceding  afts,  the  plantation-trade  may  be 
faid-to-fland  at  this  day  ; the  variations  that 
were  made^  therein  by  fubfequent  afts  being 
exceptions  in  a few  cafes,  and  refpefting  cer- 

(a)  Se£l.  14.  (^)  SeiSl.  >5. 

tain 
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takt  in  tain  articles  of  commerce  that  were  particu- 
12.  CAR.  II.  TO  larly  circumHanced,  and  not  any  fubdantia) 
alteration  of  the  fyftem. 

trade. 

This  a<fl  was  followed  up  by  an  addrcfs 
from  the  houfc  of  lords  to  the  throne,  re- 
commending a fpecial  inftrudtion  to  be  given 
to  the  governors,  to  attend  more  ftriAly  to 
the  obfervance  of  the  plantation-laws ; that 
where  there  was  no  governor  of  the  king’s 
appointment,  the  proprietors  fliould  enter 
into  fecurity  for  their  deputy-governors 
duly  obeying  the  king’s  inftriic^ions ; and 
becaufe  in  the  colonics  of  Gonnedicut, 
Rhode  Ifland,  and  in  Providence  Planta- 
tions, they  annually  chofe  their  own  go- 
vernors, and  thofc  places  had  become  re- 
ceptacles for  pirates,  and  for  perfons  carry- 
ing on  feveral  illegal  trades,  recommend- 
ing, diat  the  king  fliould  take  fpecial  care 
that  the  governors  in  thofc  plantations 
Ihould  give  fecurity  for  obferving  fuch  in- 
ftrudions  as  they  fliould  receive  from  the 
king.  This  addrcfs  was  taken  into  con- 
flderation  at  the  board  of  trade,  and  mea- 
lures  were  purfued  for  carrying  it  into 
effed  (aj.  . , 

(n)  May  26,  iCjy. 
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With  the  fame  view  of  fecuring  the  ex- 
ecution of  this  and  the  other  Afts  of  Trade 
and  Navigation,  the  Government  foon  after 
proceeded  to  inftitute  courts  of  admiralty, 
and  to  appoint  perfons  to  the  office  of  attor- 
ney-general in  thofb  plantations,  where  fuch 
courts  and  fuch  officers  had  never  before 
been  known ; and  from  tliis  time  there  feems 
to  have  been  a more  general  obedience  to 
the  Adts  of  Trade  and  Navigation. 

Soon  after  this  a grand  event  took  place 
in  the  plantation-trade : this  was  the  let- 
ting-in the  kingdom  of  Scotland  to  a par- 
ticipation in  this,  as  well  as  in  every  other 
branch  of  Englifh  trade.  By  the  fourth  ar- 
ticle of  the  Adt  of  Union,  flat.  5.  Ann.c.Z. 
all  the  fubjedls  of  the  united  kingdom  of 
Great  Britain  are  to  have  full  freedom  and 
intercourfc  of  trade  and  navigation  to  and 
from  any  port  or  place  within  the  united 
kingdom,  and  the  dominions  and  planta- 
tions thereunto  belonging. 

. The  following  are  the  fmall  alterations 
which,  from  time  to  time,  were  made  in  the 
colony-fyftem.  By  flat.  3.  & 4.  Ann.  c.  5. 
rice  and  molafles,  that  had  grown  to  be  a 
confiderable  article  of  export  to  Europe, 
* G 6 were 
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were  put  on  the  fame  footing  as  the  articIes^ 
enumerated  in  the  A&.  of  Navigation,  and 
in  flat.  25.  Car.  2.  c.  7.  and  were  thence- 
forward to  be  brought  to  this  kingdom  un- 
der the  like  fecuriries  as  in  fuch  cafe  are  re- 
quired by  the  former  z&s(a).  The  fame 
was  done  with  copper  ore  by  flat.  8.  Gee.  1 . 
c.  18.  fefl.  22. 

On  the  other  hand,  in  flat.  3.  & 4.  Amt. 
c.  8.  the  plantation- law  was  relaxed  in  favour 
of  linens  the  manufadlure  of  Ireland.  Thefe, 
as  an  European  manufaiflure,  could  not  fince 
flat.  1 5.  Car.  2.  c.  7.  be  carried  to  the  plan- 
tations but  from  England,  Wales,  or  the 
town  of  Berwick ; but  by  this  a<fl  any  na- 
tive of  England  or  Ireland  may  lade  them 
in  any  port  of  Ireland,  in  Englifb-built 
fhipping,  whereof  the  maflcr  and  three- 
fourths  of  the  mariners  at  leafl  are  Englifh 
or  Irifh,  and  tranfport  them  to  the  planta- 
tions, and  there  freely  traffic  with  them 
But  if  any  goods  of  woollen  manufafture 
not  laden  in  England  (the  neceffary  wear- 
ing-apparel of  the  commander  and  tnarinera 
excepted),  or  linen  goods  not  laden  in  En- 
gland, nor  of  the  manufacture  of  Ireland, 

(d)  Se£t.  It.  (j)  Se&.  t, 

arc 


Digitized  by  Google 


93 


shipping  and  navigation. 

are  found  in  the  (hip,  the  goods  and  (hip  , ***. 

are  forfeited.  ^ Such  (hip  is  liable  to  be  ,i.ca»  h.to 
vifited  in 'the  plantations  in  the  fame  man- 
ner  as  (hips  from  England  (aj.  t^ads. 

Again,  the  article  of  rice  having  be-  Ri«. 
come  a great  objeft  of  export  in  the  pro- 
vince of  Carolina,  it  was  enafted,  by  ftat. 

3.  Geo.  2.  c.  28.  that  any  fubjedl  of  his  ma- 
jefty,  in  a (hip  built  in  Great  Britain,  or 
belonging  to  any  of  his  majefty’s  fubjeds 
refiding  in  Great  Britain,  and  navigated  ac- 
cording to  law,  clearing  outwards  in  any 
port  in  Great  Britain  for  the  province  of 
Carolina,  might  load  rice  in  that  pro- 
vince, and  carry  it  dircdly  to  any  port  of 
Europe  fouthward  of  Cape  Finijierre ; the 
mafter,  before  he  cleared  out  from  Great 
Britain,  fird  taking  a licence  under  the 
hands  of  the  commilTioncrs  of  the  cuftoms 
for  that  purpofe,  on  the  colleftor  and  comp- 
troller certifying  that  bond  was  given  not 
to  carry  certain  other  articles  the  growth, 
produftion,  or  manufadure  of  any  Brltifli 
plantation,  and  that  the  (hip  (hould  pro- 
ceed diredly  with  the  rice  to  fome  port  of 
Europe  fouthward  of  Cape  Finijierre^  and 
there  land  the  fame  ( b). 

(«)  Seft,  z,  3.  (^)  St-a.  2, 
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The  liberty  which  had  been  given  to 
export  fait  direftly  from  Europe  to  New 
England  and  Newfoundland  by  flat.  15. 
Cur.  2.  c.  7.  f.  7.  was  extended  to  Pennfyl- 
vania  by  flat.  13.  Geo.  1.  c.  5.  and  to  New 
York  by  flat.  3.  Geo.  a.  c.  12.  Thefe  im- 
portations were  to  be  in  Britilb  (hips  man- 
ned and  navigated  according  to  law.  All 
the  northern  parts  of  America  had  originally 
been  comprehended  under  the  name  of 
New  England  ; but  fince  new  provinces  and 
colonies  had  been  formed  with  diflinfl 
names,  thefe  afts  had  become  neceflary. 
Again,  by  flat.  2.  Geo.  3.  c.  24.  the  fame 
privilege  was  extended  to  the  colony  of  Nova 
Scotia. 

In  the  next  feflion  of  parliament,  an 
opening  was  given  to  communicate  to  Ire- 
land part  of  the  import  trade  from  the  colo- 
nies. This  was  done  by  flat.  4.  Geo.  2.  c.  15. 
which  recites,  that  certain  enumerated  goods 
could  not  bylaw  be  carried  but  to  fome  other 
^ plantation,  or  to  Great  Britain  ; and  that  by 
flat.  7.  & 8.  JVill.  3.  c.  22.  no  goods  of  the 
produce  of  the  plantations  could  be  put  on 
ihore  in  Ireland,  unlefs  they  had  been  firfl 
landed  in  England,  Wales,  or  Berwick ; 
which  law  had  been  conflrued  to  prohibit 
the  import  into  that  kingdom  of  goods  not 

enu- 
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enumerated,  to  the  great  prejudice  of  the  part  u. 
plantation-trade:  and  then  it  enacts,  that  h.car.u.t* 
goods  of  the  plantations  not  enumerated  plantItioIi 
may  be  landed  in  Ireland,  notwithftanding  trao*. 
the  faid  aft.  By  ftat.  5.  Geo.  2.  c.  9.  it  was 
declared,  this  fliould  give  no  permiflion  to 
import  hops  from  the  plantatio.ns. 

As  the  lower  part  of  South  Carolina  had 
been  formed  into  a feparate  province  by 
the  name  of  Georgia,  it  was  doubted.  Whe- 
ther the  inhabitants  thereof  continued  to 
enjoy  the  benefits  of  the  ftatute  permitting 
the  carrying  of  rice  direftly  to  any  part  of 
Europe  ? To  remove  this  doubt  it  was 
declared,  by  ftat.  8.  Geo.  c.  19.  that 
they  Ihould  have  that  privilege.  By  ftat. 

4.  Geo.  3.  c.  27.  it  was  permitted  alfo  to 
carry  rice  from  thefe  colonies  to  any  part  of 
America  fouthward  of  thefe  colonics 
And  by  ftat.  5.  Geo.  3.  c.  45.  feft.  19.  this 
privilege  of  carrying  rice  from  any  place  in 
America  to  the  fouthward  of  South  Caro- 
lina and  Georgia,  was  extended  to  the  co- 
lony of  North  Carolina. 

The  privilege  which  h^d  been  granted  sogjr. 
to  thefe  provinces  in  the  article  of  rice,  was 

(a)  Sc&.  I. 

thought 
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FART  II.  thought  to  be  merited  by  the  Weft  India 
jiTcAR.Ti.  TO  iflands  with  regard  to  fugars,  their  grand 
PLANTATION  of  culture  and  of  commerce.  Ac- 

TRAOE.  cordingly,  by  ftat.  12.  Geo.  2.  c.  30.  a fimi- 
lar  relaxation  of  the  plan  cation- laws  was 
made  in  their  favour,  in  a rcafonable  cx- 
pedlatlon,  fays  the  preamble  of  the  aft, 
that  the  produce  and  exportation  of  this  ar- 
ticle would  be  thereby  greatly  increafed,  for 
the  mutual  benefit  of  this  kingdom  and  the 
colonies.  It  is  enafted,  that  any  fubjeft  of 
his  majefty,  in  any  (hip  or  veflcl  built  in 
Great  Britain,  and  navigated  according  to 
law,  and  belonging  to  any  of  his  majefty's 
fubjefts,  of  which  the  major  part  Ihall  be 
refiding  in  Great  Britain,  and  the  refidue 
either  in  Great  Britain  or  in  fome  of  his 
majefty’s  fugar  colonies  in  America  (which 
property  is  to  be  verified  on  oath),  that 
fliall  clear  outwards  in  any  port  of  Great 
Britain  for  any  of  the  faid  colonies,  may 
load  there  any  fugar  of  the  growth,  pro* 
duce,  or  manufafture  of  thofe  colonies,  and 
carry  it  from  thence  to  any  foreign  part  in 
Europe,  provided  a licence  be  firft  taken 
out  for  that  purpofe  under  the  hands  of  the 
, commilfioners  of  the  cuftoms  at  London  or 
Edinburgh. 


The 


1 


Digitized  by  Google 


SHIPPING  AND  navigation. 


97 


The  adt  contains  a long  detail  of  regula- 
tions for  preventing  this  liberty  of  trading 
being  converted  to  any  illicit  purpofe.  The 
mafter  is  to  enter  into  bond,  conditioned, 
among  other  things,  that  the  fhip  (hall  pro- 
ceed from  Great  Britain  to  the  fugar  co- 
lonies, there  deliver  the  licence  to  the  col- 
ledtor,  comptroller,  and  naval  officer ; and 
that,  if  he  makes  ufe  of  the  liberty  granted, 
no  tobacco,  molafles,  ginger,  cotton,  wool, 
indigo,  fuftic,.  or  other  dyeing-wood,  tar, 
pitch,  turpentine,  hemp,  mails,  yards,  bow- 
fprits,  copper  ore,  beaver  Ikins,  or  other 
furs,  of  the  growth,  produdion,  or  manu- 
fadure  of  any  Britilh  plantation  in  America, 
be  taken  on  board,  unlefs  for  the  necelfary 
provihons  of  the  voyage ; and  that  when 
the  Ihip  has  delivered  her  lading  in  Europe, 
file  (hall  return  to  Great  Britain  within  eight 
months  after  fuch  delivery,  and  before  (he 
returns  to  any  of  the  plantations  f aj.  Ships 
fo  licenfed  are  to  touch  at  fome  pon  in 
Great  Britain,  or  their  licence  becomes  void ; 
unlefs  the  mafter  declares  in  writing  in  the 
colony,  that  the  fugars  he  intends  to  load  are 
to  be  carried  to  fome  port  or  place  to  the 
fouthward  of  Qipe  Finijlerre  ; in  which  cafe 

{a)  Se£t.  23. 
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f art  II.  he  may  proceed  thither  direftly.  Thefc 
12. CAR. II. TO  are  the  parts  of  the  aft  that  are  fufficient 
PLANTATION  anfwer  our  prefent  purpofe,  the  reft 
tradb.  being  a feries  of  cuftom-houfe  detail  for 
fecuring  the  execution  of  the  aft  ag^nft 
fraud. 

This  permiffion  was  by  ftat.  15.  Geo.  2. 
c.  33.  feft.  5.  extended  to  all  Ihips  belong- 
ing to  Great  Britain,  and  navigated  accord- 
ing to  law.  But  this  privilege,  which  was 
reprefented  at  the  time  as  promifing  great 
advantage  to  the  colonies,  and  was  fought 
by  them  with  great  earneftnefs,  ended  in 
difappointment.  It  appears  that  only  one 
licence  has  been  granted  at  the  cuftom- 
houfe  for  this  purpofe,  and  that  cargo,  it  is 
believed,  was  carried  to  Hamburgh.  The 
merchants  found  that  the  mother-country 
was  the  beft  market  for  fugar,  and  they  no 
longer  delired  any  other. 

By  ftat.  7.  & 8.  fVill.  3.  c.  22.  the  time 
of  eighteen  months  was  limited  in  the  con- 
dition of  plantation  bonds  for  producing  a 
certificate  of  having  landed  and  difchargcd 
the  goods  therein  mentioned.  This  re- 
garded only  fuch  bonds  as  were  taken  in 

the 
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the  plantations.  It  was  enaded,  by  ftat. 
15.  Geo.  2.  c.  31.  that  in  plantation  bonds 
taken  in  England,  with  refped  to  goods  to 
be  landed  in  Great  Britain,  there  (hall  be  a 
condition  to  produce  a certificate  within 
eighteen  months  from  the  date  thereof. 
This  was  not  to  extend  to  bonds  given  for 
(hips  lading  rice  at  Carolina  or  Georgia,  to 
be  carried  to  Europe  to  the  fouth  of  Cape 
Finifterre,  purfuant  to  ftat.  3.  Geo.  2.  c.  28.; 
nor  for  Ihips  lading  fugars  in  his  majefty’s 
fugar  colonies,  to  be  carried  diredly  to  any 
foreign  part  of  Europe,  except  Ireland, 
purfuant  to  ftat.  12.  Geo.  i.  c.  (a). 

After  the  peace  of  1763,  the  planta- 
tions in  America,  which  had  been  the  caufe 
and  the  great  ftake  in  the  war,  naturally 
drew  the  attention  of  parliament.  By  ftat. 
4.  Geo.  3.  c.  15.  many  regulations  were  made 
for  better  ordering  the  plantation-trade,  as 
well  with  regard  to  duties  as  to  the  import 
and  export,  which  comes  within  the  fcope 
of  our  enquiry. 

One  of  the  grievances  in  the  American 
trade  was,  that  great  quantities  of  foreign 

(fl)  Seft.  4. 
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molafles  and  fyrups  were  clandeftinely  run 
on  (horein  theBritifli  colonies.  To  prevent 
this,  it  was  ordained,  that  bond  fhould  b€ 
given  in  the  like  penalty  as  that  refpefting 
enumerated  goods  required  by  flat.  12. 
Car.  2.  c.  18.  at  any  port  of  the  Britith 
American  colonies  or  plantations,  with  one 
furety,  befides  the  mailer  of  the  Ihip  tak- 
ing on  board  goods  not  particularly  enu- 
merated in  any  of  the  foregoing  a£ls,  being 
the  produdl  or  manufaAure  of  the  faid  colo- 
nies or  plantations ; with  condition,  that  if 
any  molafles  or  fyrups,  the  produce  of  any 
plantations  not  under  the  dominion  of  his 
majefty,  Ihall  be  laden  on  board,  the  fame 
fhall  be  brought  without  fraud  or  wilful  di- 
minution by  that  Ihip  to  fome  of  his  ma- 
jclly*s  colonies  or  plantations  in  America,  or 
to  fome  port  in  Great  Britain,  and  that  the 
mailer  on  his  arrival  Ihall  make  a juA  and 
true  report  of  all  the  goods  laden  on  board. 
All  goods  laden  on  board  before  fuch  bond 
given,  arc  to  be  forfeited,  together  with 
the  (hip  (a).  The  mailer  is  alfo  to  take 
from  the  officer  of  the  culloms  a certificate 


(«)  ScA.  33. 
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ef  having  given  fuch  bond,  to  be  delivered 
by  him  at  the  port  where  he  difcharges  his 
lading 
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The  next  regulation  was  to  add  certain 
articles  to  thofe  enumerated  by  former  afts, 
and  required  to  be  brought  only  to  the 
mother-country.  Thus  coffee,  pimento, 
cocoa-nuts,  whale-fins,  raw  filk,  hides  and 
ikins,  pot  and  pearl  afiies,  of  the  growth, 
produftion,  or  manufadlure  of  any  Britilh 
colony  or  plantation  in  America,  are  to  be 
imported  direftly  from  thence  into  this 
kingdom,  or  fome  other  Britilh  colony  or 
plantation,  under  the  like  fecurities  and  pe- 
nalties as  thofe  provided  by  ftat.  12.  Car.  2, 
C.  18.  and  ftat.  25.  Car.  2.  c.  7.  fl>J. 


Again,  no  iron,  nor  any  fort  of  wood, 
commonly  called  lumber,  as  fpecified  in 
ftat.  8.  Geo.  i.  c.  12.  (c)  the  growth,  pro- 
duftion,  or  manufafture  of  any  Britilh 
colony  or  plantation  in  America,  lhall  be 
loaden  before  bond  given,  with  one  furety, 
in  double  the  value  of  the  goods,  that  fuch 
goods  lhall  not  be  landed  in  any  other  part 
of  Europe  except  Great  Britain /'i//. 

(0)  Se£l.  24.  (i)  Se&.  27.  (r)  Fit/i  Se£t.  2. 

[J)  SeA.  28. 
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^FART  11.^  Jt  ^as  found  that  Britifh veflels,  arriving 
I*  CAR. ji. TO  from  foreign  parts  at  the  out-ports  of  this 
TLANTAT*oH  kingdom,  fully  or  in  part  laden  abroad 
TRAD*.  goods  that  were  pretended  to  be  def- 

tined  to  fome  foreign  plantation,  frequently 
took  on  board  fome  fmall  parcels  of  goods 
which  were  entered  outwards,  and  acoequet 
and  clearance  were  thereupon  granted  for 
fuch  goods  ; but  under  cover  of  fuch  clear- 
ance the  whole  cargoes  were  landed  in  the 
Britifh  American  dominions,  contrary  to 
the  laws  in  force.  To  prevent  this  practice 
it  was  enafted,  that  no  veffel  fhould  clear 
outwards  for  any  of  the  dominions  belong- 
ing to  his  majedy  in  America,  unlefs  the 
whole  and  entire  cargo  was,  and 

without  fiaud,  laden  and  fhipped  in  this 
kingdom  {aj. 

An  exception  was  made  in  favour  of  fuch 
articles  as  were  permitted  by  former  ads  to 
be  carried  without  landing  in  Great  Bri- 
tain ; namely,  fait  laden  in  Europe  for  the 
fifheries  in  New  England,  Newfoundland, 
Pennfylvania,  New  York,  and  Nova  Scotia, 
or  any  other  place  to  which  fait  was  al- 

(a)  Se£t.  30. 

lowed 
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lowed  by  law  to  be  carried  ; wines  laden  in 
the  Madeiras  of  the  growth  thereof ; and 
wines  of  the  growth  of  the  weftern  ifles,  or 
Azores,  and  laden  there ; and  horfes,  vic- 
tuals, or  linen  cloth,  of  and  from  Ireland 

Many  provifions  were  made  in  this  adt 
to  prevent  illicit  trade  with  the  American 
colonies.  Amongft  others,  it  was  thought 
advifeable,  for  better  fecuring  the  due  ex- 
ecution of  Hat.  12.  Car.  z.  c.  i8.  and  flat. 
7.  & 8.  IVtll.  3.  to  fubjedt  veflels  to  feizurc 
that  were  found  hovering  within  two  leagues 
of  the  (hore,  in  a fimilar  manner  as  had 
been  ordained  by  ftat.  9.  Geo.  a.  c.  35.  and 
other  adls  refpedling  the  coafts  of  this  king- 
dom, and  of  Ireland  (Jb), 

The  provifion  made  refpedling  iron  and 
lumber  in  this  adt,  was  altered  in  the  next 
feflions.  By  ftat.  5.  Geo.  3.  c.  45.  fuch  iron 
may  be  carried  to  Ireland,  and  fuch  lumber 
may  be  carried  to  the  Madeiras,  or  the 
weftern  illes,  called  the  Azores,  or  to  any 
part  of  Europe  fouthward  of  Cape  Finijlerret 
ypon  bond  being  given  that  they  (hall  be 

(o)  Sed.  31.  (^)  Se£l.  33. 
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?AKT  II.  landed  there,  and  not  in  any  other  part  of 
IS.  CAR..II  TO  Europe,  except  Great  Britain,  to  be  dif- 
rLANTAT*oii  charged,  on  producing  certificates  of  their 
TRADE.  being  fo  landed  (n). 

In  order  to  ftop  the  illicit  trade  carried 
on  through  the  Ifle  of  Man,  it  was  pro- 
vided by  Hat.  5.  Geo.  3.  c.  39.  that  no  rum 
or  other  fpirits  Ihould  be  (hipped  in  any 
Briiifh  plantation  in  America,  but  on  con- 
dition that  they  (hould  not  be  landed  in  the 
Ille  of  Man,  under  the  like  fecurities  and 
penalties  asthofe  provided  in  (lat.  12.  Car.  2. 
c.  18.  and  ftat.  25.  Car.  2.  c.  7 (^). 

Another  regulation  about  plantation 
bonds  was  made  by  (lat.  6.  Geo.  3.  c.  52.  in 
order  more  effeftually  to  prevent  the  enu- 
merated goods  being  privately  carried  from 
the  colonies  ?hto  foreign  parts  of  Europe,  in 
velTels  that  clear  out  with  non-enumerated 
goods,  as  well  as  to  prevent  the  clandeftine 
importation  of  foreign  European  goods  into 
the  colonies.  Bond  is  to  be  given  in  the 
colonies,  with  one  furety  belides  the  matter 
of  the  (hip  that  ihall  take  on  board  non- 
enumerated  goods,  with  condition,  that  fuch 

(a)  Sea.  12.  (A)  Sea.  5. 

goods 
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goods  (hall  not  be  landed  at  any  part  of  part  n. 
Europe  to  the  northward  of  Cape  Flnijlerre^  h.car.h.  to 
except  in  Great  Britain,  and  to  produce  a ,lantat*ioii 
certificate  of  landing  goods  in  Great  Britain  tradi. 
within  eighteen  months,  and  in  any  Britilh 
colony  in  America  within  fix  months,  under 
the  hands  and  feals  of  the  colledlor  and 
comptroller,  or  other  principal  officer  of  the 
cuftoms  ; and  in  any  other  place  where  the 
fame  may  be  legally  landed,  the  like  certifi- 
cate, within  twelve  months,  under  the  com- 
mon feal  of  the  chief  maglftrate,  or  under 
the  hands  and  feals  of  two  known  Britilli 
merchants  refiding  there.  The  bond  may 
alfo  be  difcharged  on  proof,  upon  oath, 
that  the  goods  were  taken  by  enemies,  or 
perilhed  in  the  fea.  If  any  non-enumerated 
goods  are  laden  on  board  without  fuch  bond 
firft  given,  the  goods  and  (hip  are  forfeited. 

Thefe  provifions  are  not  to  extend  to  veflels 
Irofui  fide  bound  to  fome  of  the  ports  of  Spain 
within  the  Bay  of  Bifcay  (a). 

It  was  foon  found,  that  the  condition  of 
this  bond  not  to  land  fuch  non-enumerated 
goods  in  any  part  of  Europe  to  the  north  of 
tape  Finifterre,  except  in  Great  Britain, 
would  throw  Ireland  out  of  the  import  trade 

(a)  Sea.  30,  31. 

that 
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part  n.  that  had  been  given  by  flat.  4.  Geo.  2.  c.  15. 

II  TO  It  was  therefore  enacted  by  flat.  7.  Geo.  3. 

PLAKTATioii  bonds  might  be  difcharged 

TRADE.  by  the  certificate  of  the  principal  officer  of 
the  cuftoms  at  any  pon  in  Ireland,  teftifying 
the  landing  of  fuch  goods  there,  in  the 
fame  manner  as  if  they  had  been  landed  in 
Great  Britain. 

A CONTRABAND  trade  of  a very  lucrative 
kind  had  always  been  carried  on  in  the  Weft- 
Indies  between  the  Spanifti  and  Englifli 
colonifts.  This  was  contrary  to  the  laws  of 
' both  nations ; but,  as  far  as  it  related  to  our- 

felves,  it  had  been  connived  at;  and  we  have 
feen,  in  Charles  II.’s  reign,  that  the  gover- 
nors were,  by  an  order  in  council,  exprcflly 
direfled  to  permit  Spanifti  ftiips  to  come 
with  particular  articles  of  commerce  (a). 

It  was  now  refolved  to  legitimate  this 
clandeftine  traffic,  and  to  put  it  upon  a foot- 
ing of  law,  under  certain  regulations.  The 
beft  way  of  carrying  this  into  execution 
feemed  to  be,  by  opening  particular  ports 
for  the  free  importation  and  exportation  of 
ceruin  fpecified  articles  ; and  this  led  to  the 
•ftibliihed.  Free-Port  A£l,  ftat.  6.  Geo.  3.  c.  49.  By  this 
aft  live  cattle,  and  all  manner  of  goods  and 
{a)  Vid.  ant.  p.  80. 
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commodities  whatfoever  (except  tobacco), 
the  growth  or  produce  of  any  colony  or 
plantation  in  America,  not  under  the  domi- 
nion ofhis  majefty,  might  be  imported  into 
the  portsof  Prince  Rupert’s  Bay,  and  Rofeau 
in  the  ifland  of  Dominica,  and  (except  fugars, 
coffee,  pimento,  ginger,  molaffes,  and  to- 
bacco) into  the  ports  of  Kingfton,  Savannah 
la  Mar,  Montego  Bay,  and  Santa  Lucia, 
in  the  ifland  of  Jamaica,  from  any  foreign 
colony  or  plantation  in  America,  in  any 
foreign  floop,  fchooner,  or  other  veffel,  not 
having  more  than  one  deck  (a).  The  aft 
contained  feveral  provifions  concerning  the 
import  and  'export  of  various  articles,  all 
calculated  to  guard  this  anomalous  trade 
from  being  made  a means  of  infringing  the 
reft  of  the  plantation-fyftem,  and  injuring 
the  revenue.  This  aft  was  temporary,  but 
was  continued  by  flat.  14.  Geo.  3.  c.  41. 
and  afterwards,  by  flat.  21.  Geo.  3.  c.  29. 
it  was  continued  fo  far  only  as  related  to  the 
free  ports  in  Jamaica,  thofe  of  Dominica 
being  intended  to  be  fliut.  Upon  this 
footing  remained  the  free  ports  till  the  ftat. 
27.  Geo.  3.  was  paffed,  which  repealed  this 
aft,  and  made  other  regulations  that  contain 

(«j  Seft.  j,  2. 

» the 
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FAtT  II.  the  whole  of  the  prcfent  law  on  that  ful> 

' ' left 

1S.CAR.il.  TO  JCLL* 

A*  D 17*3* 

rtANTATIOV 

TRADE.  The  fifhery  carried  on  from  Guernfcy  and 
Jcrfey  to  Newfoundland  contributed  to 
. make  a fort  of  dircft  commerce  between 
thofe  illands  and  the  American  plantations, 
which  was  contrary  to  flat.  15.  Car.  2.  but 
which  it  was  thought  proper  now  to  autho> 
rize  in  certain  particulars.  For  this  purpofe 
it  was  enaded  by  flat.  9.  Geo.  3.  c.  28. 
that  any  fort  of  craft,  cloathing,  or  other 
goods,  the  growth  or  manufadturc  of  Great 
Britain,  or  of  thofe  iilands,  and  food  or 
viduals  being  the  growth  or  produce  of 
Great  Britain,  Ireland,  or  thofe  iHands,  may 
be  tranfported  from  thofe  iilands  to  New- 
foundland, or  any  other  Britilh  colony 
where  the  filhery  is  carried  on,  the  fame 
being  neceflary  for  the  filhery,  or  the 
mariners,  or  pcrfons  employed  therein, 
notwithftanding  flat.  15.  Car.  2.  c.  7. 
Such  articles  are  to  be  properly  c.crtifi- 
cated  (a). 

Again,  it  was  enafled,  that  any  non- 
cr.umcratcd  goods  (except  rum)  may  be 

{a)  Se£t.  I,  2. 

landed 
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landed  in  Guernfey  or  Jerfey  ; which  with  ^ * t 
regard  to  rum  is  a new  law,  but  with  regard  iz.car.h.to 
to  the  other  non-enumerated  articles  is  only  ptANTATJOK 
declaratory.  It  provides,  that  flat.  6.  Gro.  3.  trad*. 
c.  52.  as  far  as  it  relates  to  the  bond  and 
fecurity  for  landing  goods,  (hall  extend  to 
Guernfey  and  Jerfey,  and  that  fuch  bonds 
may  be  difeharged  by  certificate  under  the 
hands  and  feals  of  the  magiftrates  of  the 
royal  courts  of  Jerfey  or  Guernfey,  and  the 
principal  officer  of  the  cuftoms  (a). 


The  laft alteration  made  in  the  plantation- 
trade  during  this  period  was  the  meafure  of 
opening  it,  in  a very  extenfiVe  manner,  to 
the  people  of  Ireland,  by  allowing,  contrary 
to  flat.  15.  Car,  2.  the  export  of  certain 
goods  from  thence  diredUy  to  the  Britifh 
plantations  in  America,  and  the  fettlemcnts  * 

belonging  to  Great  Britain  on  the  coad  of 
Africa.  This  was  by  ftat.  18.  Gfo.  3.  c.  55.  Tiie  fxporr 
which  ordains,  that  it  (hall  be  lawful  to  cx-  land.' 
port  from  the  kingdom  of  Ireland,  diredUy, 
into  any  of  the  Britilh  plantations  in  America 
or  the  Weft-Indies,  or  into  any  of  the 
fettlements  belonging  to  Great  Britain  on 
the  coaft  of  Africa,  in  fliips  or  ve(Tcls  that 


(a)  SeiS.  3. 
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^ T A I T ji.^  may  lawfully  trade  to  and  from  thofc  places* 
ix.cAR.ii.To  any  goods,  wares,  and  merchandize,  being 
»LANTAT*ioH  produce  or  manufacture  of  Ireland 
TRADi.  (wool  and  woollen  nianufadlure,  in  all  its 
branches,  mixed  or  unmixcd,  cotton  ma- 
nufadures  of  all  forts,  mixed  or  unmixed, 
hats,  glafs,  hops,  gunpowder,  and  coals, 
only  excepted),  and  alfo  all  goods  and 
commodities  of  the  growth,  produce,  or 
manufadure  of  Great  Britain,  which  have 
been,  or  which  may  be,  legally  imported 
from  thence  into  the  kingdom  of  Ireland, 
woollen  manufadure  in  all  its  branches  and 
glafs  excepted  ftf).  Proper  cuftom-houfo 
provifions  are  made,  by  requiring  certificates 
and  invoices  to  afcertain  the  exportation  to 
be  conformable  to  the  ad  (Z»). 

This  permiffion  was  not  to  allow  the 
export  from  Ireland  of  foreign  linej^s, 
whether  they  were  white  or  brown,  or 
painted,  llained,  or  dyed,  in  Ireland  (r)  ; 
nor  to  allow  the  export  of  bar- iron,  flit-iron, 
rolled,  plated,  or  tinned,  nor  of  any  fort  of 
manufadured  iron-wares,  until  a duty  of 
2I.  10s.  per  ton  on  fuch  bar-iron,  of 
3I.  3s.  I id.  Irilh per  ton  on  fuch  flit,  rolled, 

(«)  Seft.  I.  {b)  Scd>.  2.  (f)  Seft.  3. 
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plated,  or  tinned  iron,  and  manufadlurcd  ^ » t ii. 
iron-wares  exported  from  Ireland  to  fuch  i2.car.h.to 
colonies  or  plantations  and  fettlements,  plantatio* 
Ihould  be  impofed  by  fome  aft  of  parliament  tradi. 
to  be  made  in  Ireland  (a)  ; nor  to  allow  the 
export  of  fuch  ii;on,  or  iron-wares,  during 
the  continuance  of  any  bounty  or  premium 
granted  in  Ireland  on  fuch  exportation  (Jj), 

No  cotton  manufa<5tures,  mixed  or  unmixed, 
are  to  be  exported  from  Ireland  to  the 
plantations  or  fettlements,  unlefs  the  exporter 
produce  a certificate  from  the  cuftom-houfe 
of  fome  port  in  Great  Britain,  particularizing 
the  quantities,  kinds,  and  marks  thereof, 
and  fpecifying  that  they  have  been  legally 
exported  from  Great  Britain,  under  pain  of 
forfeiting  the  fame  (r). 

In  addition  to  the  reftriftion  on  iron  and 
iron-wares,  another  of  a general  nature  was 
made,  to  guard  all  Britifh  manufaftures 
from  being  underfold,  and  to  preferve  the 
competition  between  the  two  countries  with 
fome  fort  of  equality.  The  liberty  given 
by  this  aft  to  export  goods  and  merchandize 
the  manufafture  of  Ireland  is  not  to  take 
place,  but  in  cafes  where  they  Hand  charge- 

la)  Soft.  4.  (i)  Seft.  j.  (<■)  Sefi.  6. 

able. 
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part  ^ able,  and  pay  duties  and  taxes  to  as  great  an 
ii.cAR.ii.To  amount,  as  goods  and  merchandize  of  the 
pLANTATioic  deoomination  and  quality  exported 

TRADE.  from  Great  Britain  to  the  fame  places  nmo 
(that  is,  at  the  time  of  paffing  the  aA) 
Hand  chargeable  with ; whether  fuch  charges 
be  on  the  importation  of  the  materials  of 
which  the  goods  and  merchandize  are  made, 
or  by  duties  on  their  exportation,  or  by 
inland  excifenotdrawn  back,orcompenfated 
for  by  bounties  (j). 


Import  snJ  gp.j.  (hare  of  export  in  the  colony  trade 

export  tmdc  ^ 

granted  more  given  by  this,  in  addition  to  former  aAs, 
did  not  fatisfy  the  Irifh ; they  preffcd  for 
ftill  fiirther  privileges,  and  claimed  a right 
to  enjoy  the  like  unlimited  intercourfe 
as  Great  Britain,  b6th  in  import  and  export. 
This  was  accordingly  granted  them  by  ftat. 
20.  Geo.  3.  c.  10.  By  this  aA,  any  goods, 
wares,  or  merchandize,  of  the  growth, 
produA,  or  manufaAure,  of  the  Britifh 
colonies  or  plantations  in  America  or  the 
Weft  Indies,  or  of  any  of  the  fettlements 
belonging  to  Great  Britain  on  the  coaft  of 
Africa,  and  which  by  any  aA  of  parliament 
arc  required  to  be  imported  from  thence  into 


(a)  Sedl.  7. 


Great 
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Great  Britain  ; and  alfo  ail  other  goods  part  n.^ 
which,  having  been  in  any  way  legally  i*. car.hto 
imported  into  luch  colonies,  plantations,  or  plant 
fettlements,  may  be  legally  exported  from  trade, 
thence  to  Great  Britain  ; may  be  laden  in, 
and  exported  from,  fuch  colonies,  planta- 
tions, or  fettlements,  and  imported  from 
thence  into  Ireland. 

So  far  the  import  trade  was  granted  ; the 
aft  then  goes  on  to  grant  the  export  trade. 

Any  goods  or  commodities  of  the  growth, 
produd,  or  manufadure,  of  the  Ead  Indies, 
or  other  places  beyond  the  Cape  of  Good 
Hope,  which  are  now  required  by  any  ad  of 
parliament  to  be  (hipped  or  laden  in  Great 
Britain,  to  be  carried  diredly  from  thence 
to  any  Britifh  colony  or  plantation  in  Africa 
or  America,  as  alfo  any  other  goods,  wares, 
or  merchandize,  which  now,  or  hereafter, 
may  be  legally  (hipped  or  laden  in  Great 
Britain,  to  be  carried  diredly  from  thence, 
and  imported  into  any  colony  or  plantation 
in  America  or  the  Weft  Indies,  or  any 
BritKh  fettlcnient  on  the  coaft  of  Africa, 
may  be  exported  diredly  from  Ireland,  and 
imponed  into  fuch  colonies,  plantations,  or 
lettlements  ; and  the  regulations  of  the 
following  ftatutes  were  not  to  (land  in  the 
• I way 
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A.  D.  I7*J. 

plantation 

TRADIo 


way  of  this  new  arrangement,  namely,  (lat. 
12.  Car.  2.  c.  i8. ; ftat.  22.  & 23.  Car.  2. 
c.  26.  ; ftat.  15.  Car.  2.  c.  7.  ; ftat.  4.  Geo.  3. 
c.  15.  ; ftat.  7.  Geo.  i.  c.  21.  ; all  which, 
diredtly  or  indiredly,  prevented  the  Irilh 
participating  in  this  trade  («). 


But  this  general  privilege  to  import  and 
export  was  ftill  granted  upon  cenain  terms ; 
which  were,  to  preferve  an  equality  in  the 
colony  trade  of  the  two  countries.  It  was  to 
commence  and  to  have  continuance  only 
in  fuch  cafes,  where  the  goods  imported  and 
exported  were  liable,  by  fomc  a<ft  or  a<fts  to 
be  pafted  in  Ireland,  to  equal  duties  and 
draw-backs,  and  were  made  fubjeeft  to  the 
fame  fecurities,  regulations,  and  reftridlions, 
as  in  Great  Britain  ; and  in  the  conUdcratioa 
of  fuch  equal  duties  and  draw-backs  due 
attention  is  to  be  given  to,  and  allowance 
made  for,  any  duty  or  impofition,  or  the 
part  of  it  which  (hall  be  retained  in  Great 
Britain,  or  not  drawn  back,  or  not  com- 
penfated  by  bounty  in  Great  Britain,  upon 
the  export  of-  any  fuch  goods,  wares,  or 
merchandize,  from  thence  to  Irelaad  ; as 
alfo  for  any  duty  paid  on  the  importation 
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of  them  into  Ireland,  fo  as  they  be  not  ex- 
ported from  Ireland  with  lefs  incumbrance 
of  duties  or  impofitions,  than  fhall  remain  on 
them  when  legally  exported  from  Great 
Britain  (a)  ; and,  with  a view  to  changes 
that  might  hereafter  be  made,  if  any  altera- 
tion is  made  in  Great  Britain  in  fuch  duties 
or  draw  backs,  when  the  IriQi  parliament  is 
not  fitting,  the  import  and  export  is  to 
continue  in  the  old  ftate  for  four  calendar 
months  after  the  meeting  of  the  next  feifion 
of  the  Irilh  parliament.  If  the  Irilh  parlia- 
ment (hall  be  Gtting  at  the  time,  then  it  is 
to  continue  for  four  calendar  months  from 
the  time  the  alteration  (hall  be  made,  in  cafe 
the  Irilh  parliament  (hall  fo  long  fit ; and  in 
cafe  it  (hall  be  prorogued  or  dififolved,  then 
for  four  calendar  months  after  the  meeting 
of  the  next  following  fefiion  (l>). 

However,  the  reftriftions  of  this  adl 
were  to  have  no  influence  to  reftrain  any 
liberty  given  to  import  from,  or  export  to, 
the  colonies,  by  ftat.  i8.  Geo.  3.  c.  55.  or 
any  other  adl  of  parliament  (r ). 

The  fcheme  of  trade  thus  offered  to 
Ireland  was  carried  into  execution  by  the 
Sea.  j.  (^)  sea.  5.  (<■)  s?a.  6. 
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^PART  ii,^  parliament  of  that  kingdom,  which  pafled 
ii.cAR.ii.To  an  aft  impofing  duties  on  the  import,  con- 
plantation  forn^ably  with  thofe  in  Great  Britain.  But 
TRADE.  the  equalizing  the  duties  with  reference  to 
the  dr.aw-backs  allowed  in  Great  Britain, 
in  order  to  the  export  of  European  goods, 
was  an  affair  of  nice  calculation,  which  the 
parliament  thought  it  ncceffaiy  to  delegate 
to  the  officers  of  the  cuftoms.  The  parlia- 
ment was  content  with  laying  down  this  ge- 
neral rule  for  the-governmentof  the  officers  in 
completing  their  calculations,  namely.  That 
European  goods  (hould  draw  back  fo  much 
of  the  duties  paid  on  importation  as  Ihould 
leave  the  remainder  eqtial  to  the  duties 
retained  in  Great  Britain  on  goods  of  the  like 
quality  and  quantity  ; and  if  the  duties  were 
equal,  then  that  no  draw-back  (hould  be 
allowed  j and  if  not  equal,  they  (hould  pay 
on  export  as  much  as  would  make  them 
equal.  Having  laid  down  the  principle  of 
trade,  as  held  out  by  the  BritiCh  aft,  they 
direfted  the  commiffioners  of  the  revenue  to 
form  fchedules  of  the  drawbacks  and  duties 
conformably  thereto,  which  were  to  be  figned 
by  four  of  them  at  leafl  ; and  from  that  day 
fuch  drawbacks  and  duties  were  to  become 
the  law  of  export  to  the  colonies  (<?). 

(a)  Annual  Irilh  Aft  for  Duties. 
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The  performance  of  this  agreement  on  the  ^art  n. 
part  of  Ireland  was  left  in  this  ftate ; which,  i,.car.  h.to 
for  a national  tranfaftion,  feems  to  be 
fomewhat  uncertain.  For  where  is  the  trade, 
jurifdiiflion,  or  what  is  the  mode,  for  trying 
the  queftion,  Whether  thelrilh  have  entitled 
themfelves,  under  this  or  the  preceding 
ftatutc,  to  the  import  or  export  trade  with 
the  colonies  in  any  particular  article  ? Can  a 
feizurc  be  made,  and  can  a court  examine 
and  compare,  and  calculate  the  duties  and 
drawbacks  in  the  Britilh  and  Irilh  ftatute^ 
books  ? 

On  the  occafion  of  the  corn  ad,  flat. 

3 1 . Geo.  3.  where  an  offer  of  an  advantageous 
corn  trade  was  held  out  to  the  Irilh,  on  the 
condition  of  their  palling  a law  with  certain 
provifions,  a better  mode  was  preferibed  for 
fecuring  the  exad  performance  of  the  condi- 
tion on  their  part.  For  the  trade  there 
offered  was  not  to  take  place,  till  it  was 
notihed  in  the  London  Gazette,  that  fuch  a 
law,  with  all  proper  provifions,  was  paffed 
by  the  Irifli  parliament.  So  that  the  exe- 
cutive government  had  an  opportunity  firll 
to  fatisfy  itfelf,  whether  the  ad  paffed  in 
Ireland  was  fuch  as  the  Britilh  parliament 
required  ; and  if  it  was  not,  no  notification 
I 3 would 
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y A R T n.  would  be  made,  and  the  trade  would  not 
II. CAR  ii.To  commence  till  a proper  aft  was  pafled.  It 
A D.  i7«i.  jjQgj  nQj  fecjn,  that  luch  negotiations  and 

ytANTATlON  ^ O 

TRADE.  treaties  between  the  parliaments  of  the  two 
kingdoms  can  well  be  condufted  to  a prof- 
perous  ilTuc,  without  the  intervention  of 
fuch  a mediating  authority,  which  is  always 
upon  the  watch  for  the  common  proteftion 
of  both.  It  has  happened,  that,  on  fimilar 
occahons,  the  contrafting  party,  which 
makes  the  grant,  has  recognized  the  per- 
formance of  the  condition  by  the  grantee, 
and  ratified  it  by  a public  acceptance,  (ig- 
nified  in  an  aft  of  the  Legiflature.  Thus, 
the  propofal  in  ftat.  26.  Geo.  3.  c.  6o.toallow 
to  IriQi  (hips  the  privileges  of  Britifh  (hips, 
as  foon  as  fimilar  regulations  were  made  on 
that  head  by  the  Irilh  parliament,  was 
plainly  carried  into  effeft  by  the  parliament 
declaring  next  feflion,  in  ftat.  27.  Gro.  3. 
c.  1 9.  that  fuch  regulations  had  paffed  into  a 
law  in  Ireland,  and  that  Irifti  fiiips  were 
accordingly  entitled  to  the  privileges  pro- 
pofed  ; but,  furely,  as  long  as  conditional 
regulations,  like  the  prefent,  are  left  as  thefc 
arc,  there  is  fomething  unfiniftied  and  un- 
certain in  the  tranfaftion  ; and  it  is  not 
eafy  to  fay,  what  is  aftually  the  ftate  of  the 
law'  between  the  two  kingdoms. 

We 
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We  cannot  clofe  this  period  of  our  planta-  . 
tion-hiftory  without  noticing  the  meafures  it.  car.  n.  to 
taken  by  parliament  for  chaftifing  the  rebel-  riANTATION 
lious  colonies,  by  firft  rejiraimng  their  trade,  tradi. 
^nd  then  wholly  prohibiting  it. 

The  firfl;  of  thefe  meafures  was  ftat.  14.  TheRei^m- 
(7^0.3.  c.  19.  which  difcontinued  the  land-  hibitory  Aft*# 
ing  and  fliipping  of  goods  at  the  town  and 
harbour  ofBofton.  A power  was  thereby 
lodged  in  his  majefty,  upon  the  reftoration 
of  peace,  and  obedience  to  the  laws,  and 
upon  fatisfaftion  being  made  to  the  Eaft- 
India  Company  for  the  teas  that  had  been 
deftroyed,  to  open  the  port  of  Bofton,  and 
limit  the  extent  of  it,  as  he  Ihould  judge 
expedient. 

But  that  time  did  not  arrive ; for,  inftead 
of  peace,  and  obedience  to  the  laws,  the 
combinations  and  diforders  there  increafed, 
and  the  parliament  thought  it  neceflary  to 
pafs  ftat.  15.  Geo.  3.  c.  10.  {or  retraining  the 
trade  and  commerce  of  the  provinces  of 
Maflachufetts  Bay,  and  New-Hampftiirc; 
and  the  colonies  of  Connefticut  and  Rhode- 
llland,and  Providence  Plantation ; by  which 
aft  no  goods  enumerated  in  ftat.  12.  Car.  2. 
c.  18.  or  any  other  aft,  being  the  growth, 

1 4 produft. 
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produftjOrmanufadure  ot  thofeplaccs.which 
were  10  be  brought  to  fome  other  Britilh 
colony,  or  Great-Britain,  nor  any  fi^ch 
enumerated  goods  as  ihould  have  been 
brought  into  thofe  places,  nor  any  other 
goods  whatfoever,  the  growth,  produeft,  or 
manufadi  lire  of  thofe  places,  Ihould  betranf- 
poried  or  carried  from  thence  to  any  land, 
ifland,  territory,  dominion,  port,  or  place 
whatfoever,  other  than  to  Great-Britain,  or 
fome  of  the  Britilh  illands  in  the  Weft- 
Indies  (a) ; and  no  wine,  fait,  or  any  goods 
whatfoever  (except  horfes,  vidual,  and 
linen  cloth,  the  produce  and  manufadure 
of  Ireland  imported  diredly  from  thence), 
were  to  be  imported  into  thofe  places,  un- 
lefs  fuch  goods  were  ioita  fide  (hipped  in 
Great-Britain,  and  carried  diredly  from 
thence  (/»).  But  this  was  not  to  hinder  the 
importation  into  thofe  places  from  the  Britilh 
illands  in  the  W'^ell  Indies  of  fuch  goods,  the 
produce  or  manufadure  thereof,  as  might 
by  law  be  imported  from  thepce  (c).  The 
aft  alfo  prohibited  abfolutely  fliips  be- 
longing to  thofe  places  from  going  to  the 
filheriesin  thofe  parts,  as  we  lhall  fee  in  its 
proper  place. 

{a)  Seft  T.  (i)  Sedt.  4.  (r)  Sefl.  5. 
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By  ftat.  i:.  Geo.  3.  c.  18.  the  fame  rc-  n. 

ftraint  was  put  on  the  trade  of  the  colonies  ,*.car.u.to 
of  New-Jerfey,  Pennfylvania,  Maryland, 

Virginia,  and  South-Carolina.  There  was  traus. 
the  fame  prohibition  of  goods  to  be  carried 
to  thofe  colonies,  and  the  fame  provifo 
refpefting  imports  from  the  Weft-Indies. 

No  goods  were  to  be  carried  from  the  coun- 
ties of  Newcaftle,  Suflex^  and  Kent  on 
Delaware,  to  any  other  place,  but  to  Great- 
Britain  or  Ireland,  or  the  Britilh  Weft- 
Indies,  till  oath  was  made  that  the  goods 
were  the  produdb  or  manufadture  of  thofe 
counties  (a)  ; which  was  intended  for  pre- 
venting the  trade  of  New-Jerfey,  Pennfyl- 
vania, and  Virginia,  being  carried  on  through 
thofe  counties. 

The  following  year  was  pafled  ftat.  16. 

Geo.  3.  c.  5.  {or  prohibiting  all  trade  and 
intercourfe  with  the  provinces  and  colonies 
that  had  been  put  under  reftraint  by  the  two 
former  adls,  and  adding  to  them  the  three' 
lower  counties  on  Delaware,  and  the  colo- 
nies of  North-Carolina  and  Georgia,  which 
were  all  pronounced  to  be  in  a ftate  of  re- 
bellion. The  aft  ordains,  that  all  trade  and 

(fl)  Sedt.  7. 
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TART  n.  commerce  with  thofe  places  Ihoiild  be  pro- 
iVcAR^ii.To  hibited,  and  all  fhips  and  veffels  belonging 
plantIt*on  inhabitants  thereof,  together  with 

TRADL,  their  cargoes,  and  all  other  (hips  and 
veflcls  whatfoever,  together  with  their 
cargoes,  which  fhould  be  found  trading, 
or  going  to  trade,  or  coming  from  tra- 
ding in  any  port  or  place  cf  thofe  colo- 
nies, fhould  be  forfeited,  as  if  they  were 
fhips  and  effects  of  open  enemies  (a).  In  all 
thefe  adts  powers  were  given  to  the  king 
to  fufpend  their  execution,  as  foon  as  any  of 
the  colonies  fhould  return  to  obedience.  By 
this  aft  the  threeformer  afts,  namely,  ftat.  14. 
Gfo.  3.  c.  29.  ftat.  15.  Geo.  3.  c.  10.  & c.  18. 
were  repealed,  as  become  unneceffary  after 
the  palling  of  this  aft. 

For  carrying  on  the  war  againft  (he  colo- 
nies the  lords  of  the  admiralty  were  em- 
powered by  itat.  fy.  Geo.  3.  c.  7.  to  grant 
commiflions  to  private  fhips,  to  make  prize 
of  all  veffels  trading  contrary  to  the  pro- 
vifions  of  ftat.  16.  Cto.  3.  before  mentioned, 
fo  that  the  whole  of  the  laws  now  fubfifting 
againft  the  American  trade  and  intercourfe 
were  ftat.  16.  Geo.  3.  c.  5.  and  ftat.  17. 
Geo.  3.  c.  7. 

(a)  Soft.  I. 

HaVI  NG 
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Having  gone  through  the ftatutes  made 
within  this  period  for  regulating  the  plan- 
tation-trade, we  come  now,  according  to 
the  plan  before  laid  down,  to  confider  fuch 
matter  as  has  been  furnilhed  by  the  de* 
cifions  of  courts,  or  the  opinions  of  lawyers, 
for  afccrtaining  the  meaning  of  thefe  laws, 
or  enforcing  their  execution.  But  the  ma- 
terials of  this  fort  are  very  fcanty.  There 
are  no  decifions  of  courts,  and  the  opinions 
that  are  preferved  go  only  to  one  Angle 
point,  namely,  What  is,  or  what  is  not  What 

^ * . /r  /T.  • "y  *’'■ 

fuch  a foreign  pojfejjion,  as  is  properly  an  tion? 
objedl  of  the  different  regulations  made  by 
thefe  laws? 

Tnositbecameaqueftion,  WhetherNew-  Newfoundland, 
foundland  was  a colony  or  plantation  ? A 
fhip,  being  a French  prize,  but  not  legally 
condemned,  was  owned  and  manned  by  En- 
glifh,  and  had  imported  B(h  and  oil  from 
Newfoundland;  but  by  flat.  7.  & 8.  IVill.  3. 
no  importation  can  be  made  from  any  colony 
or  plantation  except  in  an  Englilh-^«;7/ Ihip. 

This  importation  was  thought  by  Sir  Thomas 
Trevor  to  be  againft  that  ftatute,  inafmuch 
as  the  fhip  was  not  condemned  in  fome 
court  of  admiralty ; but  Sir  John  HawUs, 
in  an  opinion  he  gave  on  the  fame  point,  was 

more 


11.  CA*..  II.  TO 
A.  D 1783. 
PLANTATION 
THADB. 


Digitized  by  Google 


124 


HISTORY  Of  THE  LAW  OP 


PAKTn. ^ more  explicit.  He  fays,  he  fhould  have 
II.  CAR.  Ji.  TO  thought  Newfoundland  was  neither  a colony 
»tANTATfoN  ^ plantation  belonging  to  his  majeAy, 
TRAUE.  having  no  fettled  governor  there,  nor  the 
king  pretending  to  any  do.Tiinion  therein,  as 
he  could  be  informed  of;  butfinceftat.  15. 
Car.  z.  c.  7.  and  25.  Car.  2.  c.  7.  reckoned 
Newfoundland  among  his  majefty’s  plan- 
tations, he  thought  this  (hip  being  a prize, 
tho’  not  legally  condemned,  and  having 
been  trading  between  England  and  New- 
foundland, was  forfeited  by  ftat.  7.  & 8. 
//■?//.  3.  c.  22  (aj.  Whatever  doubt  there 
qiight  then  havebeen  of  theking’sfovereign- 
ty  in  that  ifland,  there  could  be  none  after 
the  treaty  of  Utrecht,  by  which  the  king  of 
Great-Britain  was  ackno\t^edged  to  have 
the  dominion  and  fovereignty  of  that  ifland. 
From  that  time  it  unquellionably  belonged  to 
his  majefty,  and  there  could  be  no  doubt 
but  refpeding  the  defeription  of  pofl'eflions 
under  which  it  (hould  beclalTed ; and  a notion 
long  prevailed,  that  this  ifland,  being  ufed 
merely  for  the  filherj',  was  not  a colony  or 
plantation.  Yet  this  queftion  was  never  rai- 
fed  but  it  was  anfwered,  that  this  ifland 
was  to  all  intents  a colony  and  plantation. 

('ay  24th  of  January,  1698. 

Tnt's 
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Thus  when  beaver-lkiris,  which  are  re-  p'Rth. 
quired  by  flat.  8.  Geo.  i.  c.  I5.  1.  24.  if  the  ji  car.ii  to 
produce  of  a Britifh  plantation,  to  be  brought  yLAHTATioit 
direSlly  to  this  kingdo.-n,  were  carried  from  trade. 
Newfoundland  found  by  Gibraltar,  they 
were  held  by  Mr.  WlUes  to  be  forfeited  (a) ; 
which  could  not  be,  if  they  had  not  been 
the  produce  of  a Britifh  plantation,  as  well 
as  carried  round  by  Gibraltar. 

Again,  when  it  was  in  agitation,  in  1764, 
tocftablilh  a cuftom-houfe  in  Newfoundland, 
it  was  made  a queftion.  Whether  it  was  a 
colony,  or  plantation,  or  a mere  filhery?  But 
it  was  held  by  the  board  of  trade  to  be  a 
colony,  and  plantation;  and  conformably 
with  that  opinion  the  duties  of  cuftoms  were 
ordered  to  be  received  there,  under  the  au- 
thority of  ftat.  4.  Geo.  3.  c.  15. which  impofes 
duties  on  goods  imported  into  the  colonics 
and  plantations  in  America.  Thcfe  opinions 
were  certainly  right ; for  although  that  place 
has  lately  been  regarded  only  as  a filhery, 
and  the  policy  ofthe  government  has  longbeen 
to  prevent  planting  and  colonization  there, 
yet  the  original  defign  was  to  plant  that 
ifland,  as  well  as  Virginia,  or  any  other  part 

(fl)  29th  of  May  1736. 
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pAKTu.  of  America:  and  after  that  policy  was 
11. CAR.ii.To  changed,  yet  the  firft  charters  having  been 
PLANTATioM  well  to  planters  as  to  merchants 

tiabb.  adventurers,  the  intereft  of  the  planters  has 
been  confidcred  more  or  lefs,  in  all  the  regu- 
lations concerning  that  ifland ; and  the  term 
Planter  and  Plantation  is  known  there,  as 
well  as  in  any  part  of  America,  or  the  Wcfl- 
Indies. 

Some  doubts  concerning  the  deferiptions 
of  colony,  or  plantation,  have  been  coupled 
with  another  doubt;  namely.  Whether  the 
colony,  or  plantation,  if  it  were  one,  was  a 
territory  which  belonged  to  his  majefty? 
Thefe  points  were  difeufled  in  the  cafes  of 
Honduras,  and  of  Surat. 

,,  . It  was  material  to  afeertain.  Whether 

Honduras  was  a plantation  to  his  majefty 
belonging,  or  in  his  pofl'eflion  for  it  had 
become  a pra£lice  for  (hips  to  fit  out  from 
jerfey,  to  fetch  logwood  from  thence,  and 
carry  it  diredlly  to  France,  Holland,  and 
other  parts  of  Europe  ; which,  being  an 
enumerated  commodity,  could  not  be  done 
from  a plantation  to  his  majefty  belonging, 
confirtently  with  the  i8th  fedion  of  the 
Ad  of  Navigation.  This  queftion  was  put 

to 
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to  the  law-ofRcers  after  the  treaty  of 
peace  in  1763  ; in  the  17th  article  of  which 
the  king  had  agreed  to  caufe  all  the  for* 
tihcations  erefted  there  by  Britilh  fubjeds 
to  be  demolifhed  : but  the  king  of  Spain 
agreed,  that  the  Britilh  fubjeds,  or  their 
workmen,  (hould  not  be  difturbed  or  mo- 
lelled  in  their  occupation  of  cutting  log- 
wood; for  which  purpofe  they  were  per- 
mitted to  build  and  occupy  houfes  and 
magazines  neccflary  for  their  families  and 
effeds.  But,  notwithftanding  thefe  ftipula- 
tions  in  favour  of  Britifh  fet  tiers,  Mr.  De 
Grey  (a)  was  of  opinion,  that  the  Bay 
of  Honduras  could  not  be  confidered  as 
a plantation  or  territory  belonging  to  his 
raajefty,  within  the  meaning  of  the  Ad  of 
Navigation,  but  that  it  was  a part  of  the 
SpaniHi  territories,  fubjed  to  fuch  rights  x 
and  liberties  therein  as  are  ftipulated  for  by 
treaty  ; and  that  there  is  no  law  fubfifting 
to  prevent  an  Englilh  fubjed,  intitled  to  fuch 
rights  and  liberties,  from  carrying  logwood, 
cut  there,  to  any  part  of  Europe. 

Upon  a late  quedion.  Whether  was 
a plantation  or  colony  within  the  meaning 

(<j)  1 9 No\’ember.  1768. 
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of  flat.  7.  & 8.  fVill.  3.  fo  as  to  entitle  a fhip 
there  built  to  have  a plantation-reglftcr  it 
was  enquired,  what  was  the  nature  of  the 
pofleflion  which  theEafl-IndiaCompany  had 
there.  And  it  being  rcprefented,  that  Surat  was 
aport  belonging  to  the  Mogul,  where  feveral 
European  nations  have  fettlements,  and  that 
the  Englilh  chief,  by  aa  inftrunient  front 
Delhy,  is  governor  of  the  ’Mogul’s  caftle, 
and  admiral  of  his  fleet  there,  but  that  all 
merchants  indifcriminatcly  build fliips  there, 
it  appeared  to  the  law-officers,  upon  this 
ftatement  of  fafts,  that  this  Ihip  was  not 
intitled  to  a regifter. 

But  it  being  apprehended  this  was  not 
an  accurate  ftate  of  the  cafe,  further  enquiry 
was  diredlcd  ; and  it  appeared,  upon  infor- 
mation of  perfons  acquainted  with  the  Com- 
pany’s affairs,  that  they  have  a fcttlemcnt 
at  Surat,  which  is  governed  by  a chief  and 
council,  who  are  fubordinate  to  the  governor 
and  council  of  Bombay  ; and,  as  the  crown 
by  charter  has  referved  the  fovereignty  in  all 
fettlements  acquired,  or  made  by  the 
Company,  it  was  conceived  the  fcttlemcnt  at 
Surat  is  under  his  majefty’s  dominion.  But 
whether  the  king  has  a fovereignty,  depends 
on  the  fadl  of  the  Company  having  a territo- 
rial 
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rial  property  in  Surat.  And  with  regard  to  i*a  u. 
that  point,  it  appears  from  their  charters,  ix.calh.to 
that  Surat,  as  to  the  territorial  right  of  the  p^Iktatiom 
Company,  was  always  conlidered  in  the  fame  t»am. 
light  with  Bombay  itfclf,  which  is  denomi* 
nated  the  tozvn  and  factory  of  Bombay.  By 
the  charter  of  juftice,  of  the  26th  year  of 
George  II.  all  civil,  criminal,  and  military 
power  is  given  to  the  Company,  as  well  in 
the  fubordinate  faftories,  of  which  Surat 
is  one,  as  in  the  ifland  of  Bombay  itfelf. 

The  indenture  of  aad  July  1702  conveys  the 
dead ftock  of  the  Old  Company  to  be  held  by 
the  New  ; and,  enumerating  what  (hall  befo 
conlidered,  after  Bombay,  it  fays,  Under 
“ the  prefidency  of  the  faid  ifland  of  Bom* 

“ bay,  the  faftories  of  Surat.”  It  was  alfo 
certified,  by  an  officer  of  the  Company 
whofe  knowledge  and  fituation  were  judged 
to  intitle  him  to  credit,  that  the  Company 
deem  the  territory  of  all  forts  and  fadtories, 
where  they  have  a prefident  and  council,  as 
their  property  ; and  this  is  the  cafe  at  Surat ; 
that  the  territory  round  the  whole  city  of 
Surat  is  nominally  held  by  the  Company 
as  governors  for  the  Mogul,  but  that  this 
grant  was  made  after  the  Company  had 
poffelTed  themfelves  of  it  by  force.  Upon 
this  ftatement  of  fadls  it  was  judged  by 
• K the 
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the  law-officers,  that  this  was  fuch  a planta- 
tion or  colony  as  entitled- the  fhip  built  there 
to  a regifter  (a). 

A VERY  particular  queftion  rcfpe<fling 
the  king’s  fovercignty  and  poflcffion  arofc 
on  the  occafion  of  the  ifland  of  Guadaloupe 
being  taken  from  the  French  in  1759.  It 
was  doubted,  Whether  this  ifland  was  to  be 
confidcred  as  a plantation  or  territory  to  his 
wajejly  belonging,  or  in  his  possession, 
within  the  meaning  of  the  Aft  of  Navigation, 
and  other  laws  relating  to  duties  on  mer- 
chandize imported  from  thence  ? But  the 
law-officers  of  the  crown  at  that  time  gave 
their  opinion  that  it  was  ; and  they  alledged 
fuch  reafons  for  their  opinion  as  are  well 
deferving  our  confideraiion. 

The  attorney-general ( h) faid,  that  notwith- 
flanding  the  advantageous  terms  granted 
to  the  inhabitants-,  they  were  difarmed,  and  in 
a ftate  of  fubjeflion  to  his  majelly’s  troops. 
All  new  commiffions  were  to  be  taken  under 
his  majefty,  and  all  adls  ofjuflice  were  to  run 
in  his  nan.e.  He  was  in  aflual  polTeffion  of 
all  the  public  revenues ; and  all  the  trade  of 

{a)  20  September  1785.  {h)  Mr.  Pratt. 
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the  ifland  had  changed  its  courfe,  pafling 
now  in  Englifh  bottoms  only  to  Great  Bri- 
tain. All  this  being  confidered,  bethought 
himfelf  obliged  to  conclude,  that  this  ifland 
was  now  a plantation  belonging  to  his 
majefty,  and  in  his  poflTeflion,  in  right  of  the 
crown  of  England ; and  that  it  was  an  Eng- 
lilh  and  Britifti  plantation  within  the  mean- 
ing and  intent  of  the  Afts  of  Navigation. 

The  great  objedion  to  this  opinion  arofc 
from  the  condition  of  the  then  inhabitants, 
who  enjoyed  privileges  under  the  articles  of 
capitulation  hardly  compatible  with  the  (late 
of  fubjeds.  But  that  objedion,  in  his  mind, 
had  ho  great  weight,  if  it  was  confidered, 
that  thefe  were  perfonal  privileges,  and  were 
confined  only  to  the  prefent  inhabitants, 
who  were  reftrained  from  alienating  to  any 
but  the  king’s  fubjeds;  and  the  capitulation 
was  made  not  with  the  French  king,  but 
only  with  the  inhabitants. 

The  right  of  fovereignty,  therefore,  was 
wholly  changed,  and  the  whole  ifland  was 
the  king’s  acquifition  by  conqueft.  If  any 
inhabitant  Ihould  die  without  heir,  his  lands 
would  efeheat  to  the  king ; if  any  of  them 
(hould  levy  war,  or  plot  the  king’s  death, 
* K a they 
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FART  II.  they  would  be  guilty  of  high-treafon ; and, 
II. CAR  II  TO  to  illuflratc  this  further,  if  the  inhabitants 
A.  D.  1783.  il^ouUl  asiree  to  fell  all  their  pofleflions  to 

rLANrATlO-S  ^ * 

TRAnt.  Englilhtnen,  the  ifland,  without  any  further 
treaty  or  capitulation,  would  become  wholly 
Englilh.  The  inhabitants  plainly  imdcrflood 
themfdves  transferred  to  his  majefty’s  domi- 
nion, and  therefore  had  ftipnlated  for  the 
like  privileges  in  trade  as  were  allowed  to  the 
rell  of  his  majelly’s  fubjeAs  ; and  this  was 
granted,  with  a provifo,  that  they  complied 
with  the  Adis  of  Trade.  In  a word,  the  con- 
dition of  fubjedls  might  be  better  or  worfe 
in  different  parts,  but  here  the  queftion  was 
about  the  fovereignty,  and  it  had  nothing 
to  do  with  the  privileges  which  his  majefty 
had  been  pleafed  to  grant  the  natives  (a). 

Tit K folicitor  general  obferved,  {hat 
the  Acd  of  Navigation,  and  the  lubfequent 
acds,  referred  not  only  to  the  plantations  and 
territories  belonging  to,  or  in  the  polfeffion 
of  the  crown  at  that  time,  but  to  future 
acquifitions ; and  he  thought  the  pradlice 
(hat  had  been  obferved  with  regard  to  .St. 
Chiiftopher’s  on  a former  occafion  to  lx;  in 
point.  That  iuand  had  been  taken  polTefTion- 

(<f)  7 Auguil  1759.  {i)  Mr.  Viiikc. 
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of  by  the  French  and  Englifti  jointly,  in  the  r a » t n. 
year  162,6.  About  the  year  1688  theFrench  h.caii.ii.  to 
drove  the  Englilli  entirely  off  the  ifland.  p*l\nV'/tiom 
In  the  year  1690,  or  thereabouts,  the  Englilh  trad*. 
recovered  the  ifland, and  had  entire poffeflion 
of  it,  till  it  was  at  length  ceded  to  Great 
Britain  bythe  treaty  of  Utrecht.  Itappeared 
by  the  cuftom-houfe  books,  that  fugais 
imported  from  thence  into  Great  Britain, 
after  the  year  1690,  and  before  the  treaty 
of  Utrecht,  had  paid  the  fame  duty  as  fugars 
from  the  Britilh  plantations,  without  diflin- 
guilhing  between  the  antient  French  and 
Englilh  divifions  of  the  ifland /'ir/ 

The  European  goods  that  were  on  the 
ifland  of  Guadaloupe  at  the  time  it  was  taken 
were  deemed,  by  Sir  Fletcher  Norton  (b)^ 
not  to  be  fuch  as  could  be  imported  from 
thence  into  any  of  the  Britilh  Iflands  in  the 
Weft- Indies,  as  they  had  not  been  ftiipped 
and  laden  in  Great  Britain ; and  therefore 
fuch  importation  would  have  been  diredlly 
againft  ftat.  15.  Car.  2.  c.  7. 

Though  thefe  cafes  throw  fome  light  on 
this  fubjeft,  there  are  ftill  difficulties  remain- 
ing, which  deferve  confideration. 

(a)  13  Angnft  1759.  {b)  z February  1764. 
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PA»T  II.  The  foreign  pofleflions  of  this  country, 
1 *.  CAR.  II.  TO  in  Afia,  Africa,  and  America,  have  not 
PLANTATION  been  denominated  in  the  fame  man- 

TtADE.  ner  in  the  foregoing afls.  Thus,  in  the  Aft 
of  Navigation,  feft  i.  they  are  fpoken  of  as 
LhJs,  ijl.fuis,  plantat'ons,  or  territories  ; in 
feft.  i8.  the  enumerated  goods  are  not  to  be 
carried  but  to  fome  other  Englifli  plantation. 
In  flat.  13.  & 14.  Car.  2.  c 11.  feft.  6. 
(hips  mud  be  built  in  the  king’s  dominions 
in  Afia,  Africa,  or  America  ; and  perfons 
of  the  king’s  plantations  are  declared  to  be 
Englifti,  within  the  meaning  of  the  Aft  of 
Navigation.  In  ftat.  7.  & 8.  IVill.  3.  c.  22. 
the  terms  ufed  are  moftly  colonies  and  planta^ 
tions  ; and  fometimes  plantation  only.  This 
aft  recites,  that  the  governors  of  the  colonies 
or  plantations  were,  by  llat.  i2.  Ciir.  2.  c.  18. 
obliged  to  take  an  oath  ; whereas  in  the  aft 
it  is  the  governors  of  lands,  ijlands,  plantations, 
or  territories,  without  any  mention  of  colonies. 
This  aft  of  William  III.  is  intituled,  For 
Preventing  Frauds,  and  Regulating  Abufes 
in  the  Plantation  Trade. 

When  different  expreffions  are  ufed  in  the 
fame  aft  of  parliament,  it  cannot  be  believed 
but  that  different  things  arc  meant.  Thus 
in  that  claufe  of  the  Aft  of  Navigation  which 

was 


Digitized  by  Google 


SHIPPIKG  AND  navigation. 

was  intended  for  confining  to  the  mother- 
country  the  trade  of  our  foreign  pofleflions, 
the  parliament  made  ufe  of  the  term  planta- 
tion only,  and  dropped  the  terms  lands^ 
ijlandsy  and  territories,  which  had  been  ufed 
in  other  parts  of  the  aft.  It  (hould  feem  as 
if  the  parliament  looked  upon  plantations, 
and  upon  fuch  as  were  lands,  ijlands,  and 
territories,  in  a different  light;  and  that  the 
former  owing  their  origin,  advancement, 
and  fupport,  to  the  money  and  men  which 
palled  from  this  country,  it  was  fair  to  re- 
quire, that  the  benefit  which  refulted  from 
the  application  of  thofe  means  Ihould  return 
to,  and  center  in,  the  parent-ftate  : but  as  to 
other  lands,  or  illands,  or  territories,  though 
belonging  to  the  king,  if  they  had  not  de- 
rived from  this  country  that  fort  of  creation, 
cultivation,  andfoftering,  which  would  make 
them  plantations,  there  did  not  exill  the  lame 
claim  to  oblige  them  to  fend  therr  produce 
to  this  kingdom.  Whatever  may  have 
been  the  reafoning  that  governed  in  making 
the  diftinftion,  the  diftinftion  is  certainly 
made;  and,  no  doubt,  made  with  fome  defign, 
and  is  not  to  be  aferibed  to  any  inaccuracy 
in  wording. 
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But  if  the  king  pofleffes  ijlands,  ani 
territories^  in  Afia,  Africa,  and  America, 
which  are  not  plantations^  there  grows  a 
material  difference  in  what  we  have  all  along 
been  calling  the  plantation-trade ; for  it 
will  be  found,  that  many  reftridions  are  laid 
only  upon  what  are  called  plantations  ; and 
fuch  dominions  as  do  not  come  under  that 
denomination  are  clearly  exempted  from 
thofe  reftrid-ions.  Thus  the  whole  of  ftat. 


7.  & 8.  H^ill.  3.  is  applicable  only  to  planta- 
tions, or  at  lead  to  ; which,  as  far  as 

concerns  the  prefent  queftion,  may  be  con- 
fidered  as  the  fame  thing.  The  prohibition, 
therefore,  in  that  datute,  which  forbids  any 
but  Britilh-^«;7/  (hips  trading  to  the  colonies 
or  plantations,  does  not  reach  thofe  lands, 
iflands,  territories,  or  whatever  other  domi- 
nionsoftheklng,  that,  incondrudionoflaw, 
may  happen  not  to  be  deemed  colonies  or 
plantations ; all  which  may  dill  be  traded 
to,  by  (hips  ~^mi(h-owned,  under  the  fird 
claufe  of  the  Ad  of  Navigation. 


When  we  fee  this  refult  from  the  foregoing 
reafoning,  we  are  anxious  to  difeover,  how  it 
will  operate  with  regard  to  the  Britilh 
concerns  in  Afia,  Africa,  and  America. 
In  glancing  over  the  fcttlements  on  the 
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coaft  of  Africa,  the  fettlements  of  the  Eaft- 
India  Company  in  India,  the  China  trade, 
Nootka-Sound,  and,:,many  other  places, 
we  fee  lands  and  territories  under  very 
different  circumftances,  and  dependent 
upon  political  confiderations  of  infinite 
variety  ; refpefting  fome  of  which  it  muft 
be  exceedingly  difficult  to  determine, 
whether  they  are  within  ftat.  7.  & 8.  fVill.  3. 
as  colonies  or  plantations ; or  indeed,  which 
is  a further  doubt,  whether  they  are  within 
any  parr  of  the  Adt  of  Navigation, 
as  lands,  illands,  or  territories,  to  his  majefty 
belonging,  or  in  his  pojfejjton.  Thefe  are 
queftions  of  great  importance  to  the  navi- 
gation-fyftem,  and  deferve  a ferious  atten- 
tion. 

As  to  the  terms  colony  and  plantation, 
whatever  diftindlion  may,  at  one  time,  have 
been  made  between  them,  there  feems  now 
to  be  none  at  all.  The  word  plantation  firft 
came  into  ufe.  The  plantation  of  Uhler, 
of  Virginia,  of  Maryland,  and  other  places, 
all  implied  the  fame  idea  of  introducing, 
inftituting,-and  eftablifhing,  where  every- 
thing was  defert  before.  Colony  did 
not  come  much  into  ufe  till  the  reign  of 
Charles  II.  and  it  feems  to  have  denoted  the 

fort 
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fort  of  political  relation  in  which  fneh 
plantations  flood  to  this  kingdom.  Thus, 
the  different  paits  of  New-England  were, 
in  a great  meafurc,  voluntary  focieties, 
planted  without  the  diredlion  or  participation 
of  the  Englifti  government  ; fo  that  in  the 
time  of  Charles  II.  there  were  not  wanting 
perfons  who  pretended  to  doubt  of  their 
conftitutional  dependence  upon  the  crown 
of  England  ; and  it  was  recommended, 
in  order  to  put  an  end  to  fuch  doubts,  that 
the  king  (hould  appoint  governors,  and 
fo  make  them  colonies^  A colony,  therefore, 
might  be  confidered  as  a plantation  when  it 
had  a governor  and  civil  eftablilhment 
fubordinate  to  the  mother-country.  All 
the  plantations  in  America,  except  thofe  of 
New-England,  had  fuch  an  effablifhment ; 
and  they  were,  upon  that  idea,  colonies  as 
well  as  plantations.  Thofe  terms  feem, 
accordingly,  to  be  ufed  without  diftinftion 
in  the  ftatute  7.  & 8.  fVilL  3.  and  in  thofe 
made  afterwards. 
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CHAPTER  II. 

THE  TRADE  WITH  ASIA,  AFRICA,  AND 
AMERICA. 

To  be  carried  on  in  Englijh  Shipping — and  di- 
rectly with  thofe  Countries— Exceptions  thereto 
—Perjian  Goods  through  Rujfia — Coarfe 
Calicoes — TheEaJl  India  Company — South  Sea 
Company — Hudfon's  Bay  Company — African 
Company — Fourth  SeEiion  of  the  Navigation 
Acl — fVhat  is  a Manufutluring — 6/  direCl 
Importation — Of  the  ufual  Ports  for  firjl 
Shipping — Of  returned  Goods. 

The  trade  with  Alia,  Africa,  and  Amc-  part  n. 

rica,  was  reftrifted  by  the  Aft  of  ^kTu.'to 
Navigation  to  (hips  belonging  to  the  king’s  ^ “• 
dominions.  No  goods  or  commodities  what-  asia, 

ever  of  the  growth,  production,  or  manu-  ambmca, 
fafture  of  Africa,  Afia,  or  America,  or  of 
any  part  thereof,  or  which  are  deferibed  or 
laid  down  in  the  ufual  maps  or  cards 
of  thofe  places,  (hall  be  imported  into 
England,  Ireland,  or  Wales,  the  idands  of 

Guernfey, 
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and  cl^rc^lIy 
with  thofe 
Countriex. 


Guernfey,  Jerfey,  or  town  of  Benvick- 
upon-Tweed,  in  any  other  fliip  or  veflel 
whatfoever,  but  in  fuch  as  do  truly  and 
without  fraud  belong  to  the  people  of 
England  or  Ireland,  the  dominion  of  Wales, 
or  town  of  Berwick-upon-Tweed,  or  of  the 
lands,  iflands,  plantations,  or  territories  in 
Alia,  Africa,  or  America,  to  his  majelly 
belonging,  as  the  proprietors  and  right  own- 
ers thereof,  and  whereof  the  mafter  and 
three-fourths  at  leaft  of  the  mariners  are 
Englilh,  on  pain  of  forfeiting  the  goods 
and  Ihip ; one  moiety  to  the  king,  the 
other  to  the  pany  feizing  and  fuing  for  tlic 
fame  {a). 

This  fedion  is  followed  by  one  which 
is  an  appendage  to  the  firfl  and  third 
fedlions,  and  applies  both  to  the  trade  of 
Alia,  Africa,  and  America  in  general,  and 
alfo  to  that  which  we  have  called  the  planta- 
tion-trade. It  had  been  provided  by  thofe 
two  claufes,  that  the  trade  of  thofe  places 
Ihould  be  carried  on  in  Englifli  Ihipping : — 
by  the  following  provifion  it  was  meant 
that  it  fliould  be  carried  on  direBly  with  the 
very  countiies  where  the  articles  of  com- 

(a)  Sea.  3. 

mcrce 
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rntfrcC  were  produced.  Thus  no  goods  or  i t iu 
commodities  that  are  of  foreign  growth,  pro-  li.  car.h.  to 
duftion,  or  manufafture,  and  which  are  to  trade  w!tii 
be  brought  into  England,  Ireland,  Wales, 

AFRICA}  AND 

the  iflands  of  Guernfey  and  Jerfey,  or  town  ajuimca. 
of  Berwick-upon-Tweed,  in  Englilh-built 
(hipping,  or  other  (hipping  belonging  to 
fome  of  the  aforefaid  places  (namely,  the 
trade  with  the  plantations  mentioned  in 
fedt.  I.  and  that  with  Afia,  Africa,  and 
America,  mentioned  in  fed.  3.),  and  navi- 
gated by  Englilh  mariners  as  aforefaid, 

(hall  be  (hipped  or  brought  from  any  other 
place  or  country,  but  only  from  thofe  of  the 
faid  growth,  produdion,  or  manufadurc, 
or  from  thofe  ports  where ' the  faid  goods 
and  commodities  can  only,  or  are,  or 
ufually  have  been  firft  fliipped  for  tranf- 
portation,  and  from  none  other  places  or 
countries,  under  penalty  of  forfeiting  the 
goods  and  (hip,  with  all  her  guns,  furni- 
ture, ammunition,  tackle,  and  apparel ; 
one  moiety  to  the  king,  the  other  to  the 
informer  ( a). 


To  this  regulation  concerning  the  ufual 
ports,  it  was  thought  neceflTary  to  (libjoin 

(o)  Se£L  4. 

provi- 
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FART  It.  provifoes  in  favour  of  certain  particular 
ti.cAR  II. TO  trades,  as  had  been  done  in  the  former  aft. 
T^ADE  WITH  Nothing  in  this  aft  was  to  reftrain  the  impor- 
ASIA,  ration  of  any  commodities  of  the  Streiehts 

AFRICA,  AND  ' , • I'/i  i *1 

AMERICA*  or  Levant  leas,  loadcn  in  Englilh-built 
(hipping,  and  whereof  the  matter  and  three- 
fourths  of  the  mariners  at  lead  were 
Englitti,  from  the  ufual  ports  ( a)  or  places  for 
lading  them  theretofore  within  the  Streights 
or  Levant  feas,  though  the  commodities  were 
not  of  the  very  growth  of  thofe  places  (^)  ; 
nor  the  importing  of  Eatt  India  commodi- 
ties in  Englilh-built  (hipping,  and  whereof 
the  matter  and  three-fourths  of  the  mariners 
at  lead  are  Englifli,  from  the  ufual  places 
of  lading  them  in  any  parts  of  thofe  feas  to 
the  fouthward  and  eattward  of  the  Cape  of 
Good  Hope,  although  fuch  ports  be  not 
the  very  places  of  their  growth  (r).  And 
it  is  lawful  for  any  of  the  people  of  England, 
Ireland,  Wales,  the  idands  of  Guernfey  or 
Jerfey,  or  town  of  Berwick-upon-Tweed, 
in  ve(Tels  or  (hips  to  them  belonging,  and 
whereof  the  matter  and  three-fourths  of  the" 

f ajTrieJfe,  F mice,  GMM.and  Leghorn,  are  now  confidered 
as  ports  which,  by  u/age,  are  inticled  to  this  privLlego 
for  the  export  of  Afutic  goods  from  the  Levant. 

(bj  Sefl.  12.  (cj  Seft.  13. 

mariners 
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fnariners  at  leaft  are  EngliQi,  to  bring  in  part  n. 
from  any  of  the  ports  of  Spain  or  Portugal,  Ii.car.h.t* 
or  Weftern  Iflands  commonly  called  Azores,  w!th 

or  Madeira  or  Canary  iflands,  all  forts  of 

, • r 1 1 AFRICA,  AKB 

goods  or  commodities  ot  the  growth,  pro-  auerica. 
duftion,  or  manufafture  of  the  plantations 
or  dominions  of  either  of  them  refpec- 
tively  (<i)  ; which  permiflTion  was,  by  a fub- 
fequent  ftatute  (b)y  extended  to  cafes  where 
the  property  in  the  goods  imported  belonged 
to  aliens. 

Such  are  the  rules  laid  down  by  the  Aft 
of  Navigation  for  the  government  of  the 
trade  to  Afia,  Africa,  and  America  : it  was 
to  be  carried  on  in  Englilh  Ihipping,  and 
direftly  with  the  places  where  the  articles 
imported  were  produced  or  manufaftured  ; 
fo  that  Englilh  Ihipping  could  not  even 
bring  thofe  articles  from  any  of  the  com- 
mercial countries  in  Europe,  or  any  of  the 
plantations  belonging  to  thefe  countries. 

This,  like  the  former  part  of  the  aft,  was 
principally  levelled  at  the  carrying-trade 
of  the  Dutch  ; and  it  eflfeftually  prevented 
any  ports  of  the  United  Provinces  being 
the  emporium  for  this  kingdom  of  goods  im- 

Se&.  14..  (i)  Sut.  17.  Geo.  2.  c.  36. 

ported 
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ported  from  Afia,  Africa,  or  America.  It 
had  the  fame  effect  upon  Denmark,  Ham- 
burgh, and  other  places,  where  any  por- 
tion of  this  circuitous  traffic  was  to  be 
found. 


The  principle  laid  down  in  the  Aft  of 
Navigation  for  carrying  on  the  trade  with 
Afia,  Africa,  and  America,  has  been  ever 
fince  preferved  entire.  Occafions  have  hap- 
pened, where  it  was  thought  wife  even  to 
make  the  reftriftion  clofer.  The  throwing 
of  raw  filk  being  a great  employment  in 
this  country,  and  much  Afiatic  filk  being 
thrown  in  Italy,  and  then  imported  hither 
as  a manufadure  of  that  country,  inflead  of  a 
produft  of  Afia  imported  in  Englifh  (hip- 
ping, as  it  muft  be  if  brought  hither  in  a 
raw  Hate,  it  was  ordained,  as  the  aft  ex- 
preffes  it,  “ for  better  fupporting  the  art 
“ of  throwing  filk  in  this  realm,  and  the 
“ poor  employed  therein,  and  that  ufeful 
“ and  national  trade  into  Turkey,”  by  ftat. 
2.  IPlll.  is  Mary,  ft.  i.  c.  9.  that  the  throw- 
ing of  filk  fhould  not  be  conftrued  to  be 
a manufacture  within  the  Aft  of  Naviga- 
tion ; and  lo  thrown  Idk  ihould  not  be  ca- 
pable of  being  imported  from  Italy,  as  a 
manufafturc  of  that  country  : and  further, 

that 
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that  no  thrown  filk  of  the  growth  or  pro*  p * * t n.^ 

duAion  of  Turkey,  Per  fia,  the  Eaft  Indies, or  u.car.h.to 

China,  or  of  any  other  country  or  place  irRADEwiVn 

{except  that  of  the  growth  or  produftion 

of  Italy,  Sicily,  or  the  kingdom  of  Naples,  amsrka. 

and  which  lhall  be  imported  in  fuch  (hips, 

and  fo  navigated,  as  direAed  by  the  AA  of 

Navigation,  and  brought  from  fome  of  the 

ports  of  thofe  countries  or  places  whereof  it 

is  the  growth  or  produAion,  and  (hall 

come  direAly  by  fea,  and  not  otherwife), 

(hall  be  imported  into  England,  Wales, 

Guernfcy,  Jerfey,  or  the  town  of  Berwick, 
on  pain, of  forfeiting  fuch  thrown  filk  (a). 


y Notwithstanding  this  difpoCtion  to 
fupport  the  principle  of  the  A A of  Naviga- 
tion, exceptions  begun  to  be  made  in  fa-  Exception* 
Vour  of  fome  articles  of  commerce  which  it 
was  thought  (hould  be  procured  at  any  rate, 
or  which  were  no  great  objeAs  in  the  light 
of  navigation.  Thus  by  ftat.  7.  Ann.  c.  8. 
it  was  permitted  to  import  from  any  of  the 
Britifh  plantations  in  America,  Jefuits  bark, 
farlaparilla,  balfam  of  Peru  and  T olu,  and 
all  other  drugs  of  the  growth  and  produA 
of  America,  in  (hips  regularly  manned  and 

(d)  Sefi.  3. 

; L navi- 
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FAR.T  II.  navigated,  on  paying  the  fame  duty,  and 
ii.cAK.ii.To  no  more,  as  if  they  were  imported  direSly 
tVade  wi*TH  place  of  their  growth  ; which  ope- 

AsiA,  rated  as  a repeal  of  the  claufe  in  the  Book 

AMERICA,  of  Rates,  allowing  to  drugs  (u)  imported 

diredUy  from  the  place  of  their  growth  an 
eafement  of  two-tliirds  of  the  duty ; and 
in  that  light,  though  a regulation  of  duty, 
it  may  be  conGdered  as  aflifling  the  policy 
of  the  AA  of  Navigation.  This  regula- 
tion had  the  eifed  of  encouraging  the  trade 
between  our  Iflands  and  the  Spanilh  fettlc- 
ments,  where  fuch  drugs  are  produced. 

Again,  by  ftat.  6.  Geo.  i.  c.  14.  the 
provifo  in  the  lath  fedion  of  the  Ad  of 
Navigation  was  repealed  as  to  the  impor- 
tation of  raw  filk  and  mohair  yarn  of  the 
produd  or  manufadure  of  AGa,  except 
only  as  to  the  ports  or  places  in  the  Streighti 
or  Levant  feas  which  are  within  the  domi- 
nions of  the  Grand  Seignior.  We  are  told, 
that  the  woollen  manufadure  in  France  had 
greatly  increafed,  and  was  now  a con- 
fiderable  article  of  export  into  Turkey  ; in 
return  for  which,  raw  Glk  and  other  com- 

(«)  Except  jefults  bark,  the  duty  on  which  was  the 
fame,  whether  it  came  iirtSlj  or  not. 

modi- 
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modities  were  brought  to  Marfeilles,  and  fart  n. 
other  ports  of  France,  and  quantities  of  IX.  CAR.  II.  TO 
it  thence  iipported  into  Italy,  and  fo  xradfwith 
brought  to  Great  Briuin  ; by  which  means  *>‘a, 

^ . , T'  1 APMCa,  AM> 

we  were  amfting  in  facilitating  the  trench  America. 
woollen  trade  in  prejudice  to  our  own  : it 
was  therefore  meant  that  raw  (ilk  and  mohair 
of  Afia  fhould  be  brought  only  from  the 
Turkilh  dominions,  and  not  from  Italy,  as 
it  might  have  been  under  the  provifo  re- 
ferred to  in  the  AGt  of  Navigation  (a).  To 
obtain  articles  fo  neceflary  for  our  manu- 
factures as  cochineal  and  indigo  at  a cheap 
rate,  thofe  two  commodities  were  allowed 
for  a certain  time  to  be  imported  from  any 
port  or  place,  duty  free,  in  Britifb  or  other 
(hips  in  amity  with  this  country,  by  Hat. 

13.  Geo.  I.  c.  15.  and  flat.  7.  Geo.  z.  c.  18. 
which  aCts  have  been  further  continued, 
and  are  now  in  force. 

A NEW  courfe  of  trade  had  brought  the 
filks  and  other  commodities  of  Perfia  through 
the  Ruffian  dominions ; and  as  none  of 
the  Rqffian  ports  could  be  faid  to  be  the 

(a)  Obferve  the  mifrecital  of  or  other  /hipping,  in  the 
preamble  of  this  llatute.  Alfo,  place  of  the  growth  in- 
fiead  of  their  growth ; and  parts  inftead  of  ports. 

L 2 ports 
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p>ortsforfhippingihofe  articles,  in  the  mean- 
ing of  the  fourth  claufe  of  the  Aft  of  Navi- 
gation, it  was  thought  proper  to  make  A 
fpecial  provifion  for  authorifing  this  fort  of 
importation.  This  was  done  by  flat.  14. 
Ged.  2.  c.  36*  which  permits  any  perfon 
being  of  the  Ruflia  Company,  cxclufive 
of  all  others,  to  import  into  this  kingdom 
in  Britifh-built  (hipping,  navigated  accord- 
ing to  law,  from  any  port  or  place  belong- 
ing to  the  Czar  or  emperor  of  Ruflia,  raw  filk, 
or  any  other  goods  or  commodities,  of  the 
growth,  produce,  or  manufafture  of  Perfia 
(provided  fuch  manufafture  be  made  of  ar- 
ticles the  growth  or  produce  of  Perfia), 
being  purchafed  by  barter  with  woollen  of 
other  manufaftures,  goods,  or  commodi- 
ties, exported  from  Great  Britain  to  Ruflia, 
and  from  thence  carried  into  Perfia  (gold 
and  Clver  in  coin  or  bullion  excepted),  or 
with  the  produce  arifing  from  the  fale  of 
fuch  manufaftures,  goods,  or  commo- 
dities. 

On  another  occafion,  when  the  price  of 
gum  fenega  had  much  rifen,  and  the  im- 
port was  not  adequate  to  the  great  demand 
made  for  it  in  the  printing  of  filks,  linens, 
and  callicoes,  permiflion  was  given  by  flat. 

25.  Geo,  2. 
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Geo.  2.  c.  32.  to  all  his  majefty’s  fub- 
jedls  to  import  into  this  kingdom  fenega 
in  Britifh-built  fhips,  navigated  according 
to  law,  from  any  port  or  place  in  Europe. 

Again,  when  the  Eaft  India  Company 
did  not  make  fufficient  importations  of 
coarfe  printed  calicoes,  cowries,  arangoes, 
and  certain  other  Ealt  India  manufactures 
prohibited  to  be  worn  in  this  kingdom, 
but  which  were  neceflary  for  the  African 
trade,  permiflion  was  given  by  flat.  5.  Geo.  3. 
c.  30.  for  the  Company  to  import  thofe  ar- 
ticles in  Britifli  Ihips,  navigated  according 
to  law,  from  any  part  of  Europe  not  within 
his  majefty’s  dominions,  in  fuch  quantities- 
as  they  fhould  think  neceflary  for  the 
African  trade  («). 

Again,  by  ftat.  5.  Geo.  3.'c.  52.  f.  20, 
any  fort  of  cotton-wool  may  be  imported 
in  Britifh-built  fhips  from  any  country  or 
place,  duty  free  ; and  in  the  fame  manner 
goat-fkins,  raw  or  imdrefled,  by  ftat.  15. 
Geo.  3.  c.  33.  f.  1,2.  which  was  a temporary 
aft,  but  has  been  continued,  and  is  now  in 
force. 

(a)  Se£t.  I. 
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•HISTORY  OF  THE  LAW  OP 

Among  the  regulations  made  by  par- 
liament in  the  trade  with  Alia,  Africa,  and 
America,  during  this  period,  may  be  recr 
koned  the  fanftion  given  to  fome  chartered 
Companies,  which  thereby  acquired  an  ex- 
dufive  right  to  trade  with  certain  parts  of 
thefe  three  quarters  of  the  world.  It  is  not 
here  meant  to  give  Rny-thing  like  a hiHory 
oUhe  Eaft -India  Company,  the  Soutb-Sea  Com- 
pany, or  the  African  Company,  but  merely  to 
flate  fuch  parliamentary  proviiions  as  give 
and  fecure  to  thofc  Companies  their  trade, 
and  dehne  its  limits. 


The  firft  ftatute  in  which  the  rights  of 
the  Eaft- India  Company  wereadjufted  is  fiat. 
9.  & 10.  IVill.  3.  c.  44.  and  the  trade  is 
there  alEgned  to  be  into  and  from  the  Eaftr 
Indies,  in  the  countries  and  parts  of  Afia 
and  Africa,  and  into  and  from  the  ifiands 
and  ports,  havens,  cities,  creeks,  towns, 
and  places  of  Afia,  Africa,  and  America, 
or  any  of  thcnn  beyond  the  Cape  of  Bona 
Efperanza  to  the  Streights  of  Magellan,  where 
any  trade  or  traffic  of  merchandize  is  or 
may  be  ufed  or  had  (a).  Thefe  places 
are  not  to  be  vifited,  frequented,  or  haunted 
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by  any  other  of  his  majcfty’s  fubje‘fts, 
under  penalty  of  forfeiting  the  fliip  and  car- 
go, and  all  the  proceeds  thereof  Pcr- 
fons  trading  to  the  Eall-Indies  are  firft 
to  give  fccurity  for  caufing  all  goods  laden 
on  their  account  in  India  to  be  brought, 
without  breaking  bulk,  to  fotne  port  of 
England  or  Wales,  and  there  to  be  unladen 
and  put  on  land  ( h). 

The  penalty  herein  impofed  was  found 
not  adequate  to  prevent  the  offence. 
Pcrfons  ufed  to  go  in  foreign  fliips,  and 
bring  back  goods  to  foreign  ports  in 
Europe;  foreign  commiffions  and  paffes 
grew  very  commonly  in  ufe  for  this  purpofe, 
and  the  Company  as  well  as  the  general 
trade  and  fliipping  of  the  country  fuffered 
much  from  the  interloping  traders.  It  was 
intended  by  ftat,  5.  Geo.  i.  c.  21.  toftop 
this  mifchief,  by  giving  ftronger  powers  for 
reftraining  it.  Thus,  the  Company  may  arrefl; 
all  fuch  perfons,  being  fubjeds  of  his  ma- 
jefty,  and  fend  them  to  England  {c).  Again, 
a penalty  of  ;^500.  is  impofed  on  all  per- 
fons procuring,  foliciting,  or  ading  under 
any  commiffion,  authority,  or  pafs,  from 

(<i)  SeEt,  81.-  (^)  SeA.  69:  ^c)  Se&.  z, 
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FAET  n.  any  foreign  power,  to  fail,  go  or  trade  in 
i*»  cTaTi  to  or  ro  the  Eaft-Indics  (a),  or  within  the  bc- 

A D 17*3.  forementioned  limits. 
t«adf-  with 

ASIA, 

am£rica.*  ^ fubfequent  ad,  namely,  flat. 

7.  Geo.  I.  ft.  I.  c.  21.  no  commodity  of  the 
growth,  produft,  or  manufafture  of  the 
Eall-lndics,  or  other  places  beyond  the 
Cape  of  Good  Hope,  contained  in  the 
patents  of  the  Eaft-India  Company,  can  be 
imported  or  carried  into  the  kingdom  of 
Ireland,  the  illands  of  Jerfey,  Guernfey, 
Alderney,  Sark,  or  Man,  or  into  any  lands, 
iftands,  plantation,  colony,  territory,  or 
place  to  his  majefty  belonging,  in  Africa 
or  America,  bur  fuch  only  as  fhall  be  hns 
fide  and  w-ithout  fraud  ftiipped  in  Great- 
Britain,  in  (hips  navigated  according  ro 
law,  under  pain  of  forfeiting  the  Ihip  and 
cargo  A doubt  having  arifen,  whether 
(hips  belonging  to  the  Eaft-lndia  Company 
could  ftridly  be  confidered  as  Britiih  ftiips, 
confidering  liow  many  foreigners  were  pro- 
prietors of  the  Company’s  ftock,  this  doubt 

was  removed  by  ftat.  2 1 . Geo.  3.  c.  65.  f.  33^ 

»• 

(fl)  Seft.  5.  {b)  Seft.  9, 
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The  trade  of  great  part  of  America  was 
cxclufively  granted  to  the  South-Sea  Compare 
by  ftat.  9.  Ann.  c.  22.  in  the  following  man- 
ner; They  were  to  have  the  foie  trade  and 
traffic  into,  unto,  and  from  all  kingdoms, 
lands,  countries,  territories,  iflands,  cities, 
towns,  ports,  havens,  creeks,  and  places, 
of  America,  on  the  eaft  fide  thereof,  from 
the  River  Aranoco  to  the  fouthernmoft  part 
of  Terra  del  Fuej^o  ; and  on  the  weft  fide 
thereof,  from  the  fouthernmoft  part  of 
Terra  del  Fuego  through  the  South  Seas  to  the 
northernmoft  part  of  America;  and  into, 
unto,  and  from  all  countries,  iflands,  and 
places,  within  the  faid  limits,  which  were 
reputed  to  belong  to  the  crown  of  Spain,  or 
which  fhould  thereafter  be  found  out  or  dif- 
covered  within  thofe  limits,  not  exceeding 
diree  hundred  leagues  from  the  continent  of 
America,  between  the  fouthernmoft  part  of 
Terra  del  Fuego,  and  the  northernmoft  part 
of  America,  on  the  weft  fide  thereof,  (ex- 
cept the  kingdom  of  Brazil,  and  fuch  other 
places  on  the  eaft-fide  of  America  as  were 
then  in  the  adlual  polTefiion  of  the  crown  of 
Portugal,  and  the  country  of  Surinam, 
in  pofleffion  of  the  States-General  of  the 
United  Provinces);  as  it  was  declared  by 
the  a<ft,  not  to  be  the  intention  to  make  any 

grant 
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PART  II.  grant  of  the  trade  to  thcPortuguefe  or  Dutch 
o c arTii.  to  fettlements,  which  was  ftill  to  remain 
* **  WITH  other  perfons  vifiting,  fre- 

A5IA,  quenting,  trading,  or  trafficking,  within  the 
limits  granted  to  the  Company,  arc  to  forfeit 
fliip  and  cargo 

It  was  however  provided,  that  the  Com- 
pany (hould  not  fail  beyond  the  fouthern- 
moft  part  of  Terra  del  Fuego^  except  only 
through  the  Streights  of  Magellan,  or  round 
Terra  del  Fuego,  nor  go  from  thence  into  any 
part  of  the  Eaft-Indics,  nor  return  to  Great- 
Britain,  or  any  other  place  in  Europe,  Afia, 
Africa,  or  America,  by  any  other  way,  ex- 
cept through  the  Streights  of  Magellan,  or 
by  Terra  del  Fuego  ; nor  were  the  Company 
to  trade,  traffick,  or  adventure  in  any  goods 
of  the  growth,  produft,  or  manufa<9mre,  of 
the  Eaft-Indies,  Perfia,  China,  or  any  other 
places  within  the  limits  granted  to  the  Eaft- 
Jndia  Company  ; nor  to  fepd  any  fliip  within 
the  South-  Seas,  from  Tetra  d(l  Fuego  to  the 
northerpmoft  part  of  America,  above  three 
hundred  leagues  to  the  weftward  of  and  dif- 
tant  from  the  fliores  of  Chili,  Peru,  Mexico, 
California,  or  any  other  (hores  of  North  or 

(a)  Seft.  46.  (b)  Seft.  49. 

South 
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§outh  America  contained  between  ‘J'erra 
del  Fuego  and  the  northernmoft  part  of 
America,  on  p^in  of  forfeiting  the  ftiip  and 
cargo  (<j), 

An  exclufive  trade  to  another  part  of 
America  was  granted  in  1670  by  Charles  II. 
to  the  Governor  and  Compare  of  Adventurers  of 
England  trading  into  Hudfon’s  Bay.  They  were 
to  have  the  foie  trade  and  commerce  of 
and  to  all  the  feag,  bays,  ftreights,  creeks, 
lakes,  rivers,  and  founds,  in  wh^tfoever  la- 
titude, that  lie  within  the  entrance  of  the 
ftrcight  commonly  called  Hudfon’s  Streights, 
together  with  all  the  lands,  countries,  and 
territories,  upon  the  coafts  of  fuch  feas, 
bays,  and  ftreights,  which  were  then  pof. 
felTed  by  any  Englifti  fubjefts,  or  the  fub- 
je<fts  of  any  other  Chriftian  State,  together 
with  the  filhing  of  all  forts  of  filh,  of  whales, 
fturgeon,  and  all  other  royal  fifli,  together 
with  the  royalty  of  the  fea.  But  this  extenhve 
Charter  has  not  received  any  parliamentary 
confirmation  or  fandion, 

In  the  ninth  year  of  king  William^  the 
trade  to  a great  portion  of  Africa  was  in 

{a)  Se£l.  58. 
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the  hands  of  the  Royal  African  Companyt 
which,  under  a Charter  from  Charles  II. 
enjoyed  an  cxclufive  trade  from  the  port 
of  Sallee,  in  South  Barbary,  to  the  Cape  of 
Good  Hope,  both  inclufive,  with  all  the 
iflands  near  adioining  to  thofc  coafls.  A 
new  arrangement  of  this  trade  was  made  by 
ftat.  9.  & 10.  Will.  3.  c.  26.  by  which  the 
trade  was  opened  between  Cape  \hunt  and 
the  Cape  of  Good  Hope  to  all  the  king’s  fub- 
jefts  trading  from-  England  and  the  plan- 
tations in  America,  upon  paying  a duty  of 
ten  per  cent,  advttlorem  on  all  goods  export- 
ed ; and  between  Cape  Blanco  and  Cape 
Mount,  upon  paying  the  like  ten  per  cent, 
ad  valorem,  together  with  an  additional  ten 
per  cent,  ad  valorem  on-  all  goods  aiid  mer- 
chandize imported  into  England  or  thb 
plantations  from  the  Coaft  between  Cape 
Blanco  and  Cape  Mount ; with  this  exception, 
that  redwood  was  to  pay  five  per  cent,  and 
negroes  nothing  at  all.  This  adl  was  to  con- 
tinue in  force  for  thirteen  years ; and  not 
being  renewed,  the  whole  trade  reverted 
again  to  the  exclufive  claim  of  the  Company, 


T fTE  African  trade  was  put  upon  a new 
footing  by  ftat.  23.  Geo.  2.  c.  jti . which  made 
it  lawful  for  all  the  king’s  fubjefts  freely  to 
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tride  between  the  port  of  Sallee,  in  South  ^ u,^ 

Barbary,  and  the  Cape  of  Good  Hope.  i».ca*..u.t« 
Thus  was  the  trade  taken  out  of  the  hands  wItm 

of  the  Royal  African  Company.  Theatflthen  **'“• 

_ r J AfKiCA,  ANB 

goes  on  to  provide,  that  all  perfons  trading  amikica. 
to  that  Coalf  between  Ciipe  Blanco  and  the 
Cape  of  Good  Hope  Ihould  be  a body  cor- 
porate,by  the  name  of  ibe  Company  ofMerchants 
trading  to  Africa  ; the  admiffion  to  which 
Company  was  made  very  eafy,  namely,  by 
the  payment  only  of  forty  ihillings.  The 
trade  between  the  port  of  Sallee  and  Capt 
Blanco  was  left  Open  to  all  perfons  what- 
foever.  By  flat.  25.  Geo.  2.  c.  40.  all  the 
forts,  caftles,  and  fadtories,  ontheCoaft,  from 
the  port  of  Sallee  to  the  Cape  of  C»ood 
Hope,  belonging  to  the  Old  Company,  were 
transferred  to  and  veiled  in  th  e N e w Compan  y , 
for  the  like  purpofe  of  protecting  and  fa- 
cilitating the  trade.  By  flat.  4.  Gen.  3.  c.  20. 
the  fort  of  Senegal^  lately  ceded  by  France 
to  Great- Britain,  was  in  like  manner  veiled 
in  the  New  Company. 

In  the  following  year  a new  policy^  was 
attempted.  By  flat.  5.  Geo.  3.  c.  44.  the 
flat.  4.  Geo.  3.  c.  20.  concerning  the  fort  of 
Senegal,  was  repealed;  and  the  Company 
were  divelled  of  all  forts,  fettlements,  and 

fadlories. 
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part  II.  faftories,  from  the  port  of  Sallee  as  far 
it.cAR  II  TO  fouth  as  Cape  Rouge  inclufive,  and  the  fame 
TRADE  WITH  vcftcd  in  his  majefty.  The  trade  to  the 
territory  fo  vefted  in  his  maiefly  was  de- 

ATK1CA9AND  •'  i , 

AMERICA,  dared  to  be  open  to  all  the  king’s  fubjeds, 
and  to  be  liable  to  no  regulation  but  fuch 
as  his  majefty  fliould  think  proper  to  make 
for  the  better  government  thereof. 

The  trades  carried  on  by  the  Rujia  and 
' Turkey  Companies  comprehend  fome  of  the 
produds  of  Aha,  and  have  on  that  account 
a connedion  with  the  fourth  fedion 
of  the  Ad  of  Navigation ; but  thefe 
Companies  being,  in  their  primary  objed, 
defigned  for  an  European  trade,  will  more 
properly  be  claffed  in  the  following  divifion. 

W E come  now  to  confider  the  determina- 
tions of  courts,  and  the  opinions  of  lawyers 
upon  this  branch  of  trade:  but  the  former 
of  thefe  two  fources  of  information  is  as  de- 
ficient as  in  the  plantation-trade;  the  latter 
will  afford  us  fome  information. 

THEtradewith  Afia,  Africa,  and  America, 
depends  uponthe  third  and  fourth  fedions  of 
the  Ad  of  Navigation;  but  fince  the  fourth 
fedion  applies  to  the  firft,  as  well  as  the  third 
fcdion,andis  therefore  an  appendagetothe 
plantation-trade,  as  well  as  to  the  prefent, 

k 


Digitized  by  Google 


SHIPPING  AND  NAVIGATION. 


>59 


it  may  be  proper,  in  the  firft  place,  to  confi- 
dcr  that  ; and  then  go  on  to  fuch  points  as 
arife  on  the  third  fedion,  or  on  the  third 
and  fourth  fedions  equally. 

The  wording  of  the  fourth  fedion  of  the 
AdofNavigationisfogeneral,  that  it  wasfup- 
pofed  by  many  to  include  all  foreign  goods  or 
commodities  whatCoever,  and  not  to  be  confined, 
as  it  is  now  underftood , to  the  goods  and 
commodities  of  Afia,  Africa,  and  America. 
It  is  true>  this  mifconception  does  not 
appear  to  have  prevailed  with  the  courts, 
at  lead  in  any  cafe  which  has  come  down 
to  us ; but  it  feems  to  have  been  fo  conftrued 
by  the  law-officers  for  fbme  time,  and  ftill 
longer  by  the  officers  of  the  cuftoms.  The 
following  are  examples  of  theprogrefs  made 
in  afeertaining  the  true  meaning  of  this 
claufe. 

In  20.  Car.  2.  an  information  was  filed 
for  importing  Malaga  wine  in  a fliip  not 
Englifh,  nor  Englilh-navigated.  It  was 
objeded,  for  the  defendant,  that  this  fedion 
of  the  ad,  though  general,  was  yet  confined 
to  the  produds  of  Afia,  Africa,  and  Ame- 
rica ; for  it  related  to  the  fedions  that  went 
before.  The  chief  baron  Hale  is  made  by 

the 
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part  ti.  the  Reporter  to  faj',  that  the  fubfequent 
i».  carTii.to  fedions  might  include  Europe  in  fome 
tradr'wVtu  particular  eal'eSj  bat  not  in  the  cafe  nerx  before 
ASIA,  »j  (tf)  ; plainly. intimating,  that  this  fedion 
AMERICA,  did  not  apply  to  the  European  trade,  and 
that  the  claufes  which  did  apply  to  the 
European  trade  did  not  make  this  cafe  a 
caufe  of  forfeiture. 

More  than  twelve  years  after  this,  we 
find  a cafe  Hated  for  the  opinion  of  the  law* 
officers,  which  Ihews,  that  the  officers  of  the 
cuftoms  ftill  confidered  this  fedion  as 
affeding  the  European  trade.  Some  hemp 
Was  imported  from  Holland  in  an  Englllh 
(hip,  legally  owned  and  navigated  : but 
Holland  was  not  the  place  of  its  growth  ; 
nor  was  it  of  the  growth  of  Ruffia  or  Muf- 
covy,  but  of  Germany  ; neither  was  it  any 
of  the  articles  which  are  prohibited  by  the 
Ad  of  Frauds,  Hat.  13.  & 14.  Car.  2.  from 
being  imported  from  the  Netherlands  and 
Germany.  It  was  anfwered,  by  Sir  Robert 
‘ Sawyer,  that  this  hemp,  being  none  of  the 

particulars  prohibited  by  the.  Ad  of  Frauds 
to  be  brought  from  Holland,  might  be 
brought  from  thence  in  Englifli  Ihipping, 

(a)  Hardres,  487. 

and 
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and  was  not  within  the  claufe  in  the  Act  of 
Navigation,  which  prohibits  goods  being 
imported  from  any  other  place  than  that  of 
their  growth  ; by  which  he  muft  have  meant 
the  fourth  fedion. 


PART  W. 
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AMERICA, 


On  the  fame  occafion  Mr.  Warde  fays, 
that  he  had  confidered  both  the  Act  of 
Navigation  and  Adt  of  Frauds,  and  alfo  a;i 
adjudged  cafe  in  the  exchequer,  upon  a 
fpecial  verdidt  in  the  time  of  the  lord  chief 
baron  Hale  (<j)  j and  that  he  conceived 
hemp  of  the  growth  of  Europe,  but  not  of 
RulEa,  or  Mufeovy,  or  the  territories  of  that 
emperor,  might  be  brought  from  Holland 
in  Englifh  (liipping  duly  navigated,  though 
Holland  was  not  the  place  of  its  growth, 
nor  the  port  where  it  could  only,  or  ufually 
had  been,  firft  fhipped  for  tranfportation  ; for 
he  thought  that  claufe  in  the  Adt  of  Naviga- 
tion extended  not  to  the  goods  in  quellion, 
which  were  European  goods;  and  hemp  is 
not  one  of  the  particulars  prohibited  in  the 
Adi  of  Frauds  from  being  imported  from  the 
Netherlands  and  Germany  (b).  Again, 
where  an  Englifli  (hip  laden  with  currants 

(a)  Probably  the  cafe  before  cited  from  Hardrefs. 

(*)  *3  February  1781. 
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PART  II.  from  Zante  was  taken  prize,  and  carried* 
iz.cAR.n.To  into  France,  it  was  the  opinion  of  Mr. 
traoe'with  Somers  (j),  that  with  rdpeft  only  to  the 
afr*ca*’and  of  Navigation,  they  might  be  brought 
AMERICA,  from  France  in  any  Englirti-built  Ihip 
owned  and  manned  by  Englilb. 

But  the  officers  of  the  cuftoms  feem  ftill 
to  have  entertained  doubts  upon  the  extent 
of  this  fcAion  ; for  in  the  year  1702  there 
were  ftated  for  the  opinion  of  Sir  Edsaard 
Nortkey  two  inftances  of  Spanilh  wine  im- 
ported from  Portugal.  To  both  thefe  he 
anfwered,  that  the  fourth  feftion  of  the  A<fl  of 
Navigation  was  confined  to  the  fedions 
which  went  before,  .and  applied  only  to  the 
goods  of  Alia,  Africa,  and  America  ; and 
that  the  products  of  Spain  might  be  brought 
fiom  Portugal. 

Some  points  of  difficulty  have  arifen  upon 
the  words  growth^  produ8ion,  or  manufu£Jure, 
ufed  in  the  firft,  third,  and  fourth  feftions 
of  the  Aft  of  Navigation.  It  has  been  made 
a queftion.  Whether  fugar  of  the  French 
plantations  being  imported  into  France, 
and  there  refined,  the  molafles  of  thofc 
fugars  could  be  imported  into  England  as  a 

(o)  6 March  1692-3. 
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manufadtiire  of  France  ? and,  as  fuch, 
Whether  they  ceal'ed  to  be  fubjed  to  the 
prohibition,  which  they  would  be  under 
while  merely  a produdion  of  America  ? 
When  this  point  was  put  to  the  then  attorney 
and  folicitor  general,  Mr.  fVarde  and  Sir  T. 
Poxvys,  in  1687,  it  was  confidered  by  the 
former  as  a new  queftion,  well  worthy  of 
conflderation  ; yet  it  feemed  to  him,  that 
the  importing  of  fuch  molafles  from  France 
was  againft  the  true  intent  and  meaning 
of  the  words  of  the  Ad  of  Navigation  ; 
for  the  feparating  of  the  fugars  from  the 
molafles  in  France,  did  not,  in  his  concep- 
tion, make  the  molalTes  to  be  fuch  a manu- 
faSiure  of  France  (and  no  longer  a commo- 
dity of  the  growth  or  produBion  of  America)  as 
might  be  imported  from  France  ; for  the 
molalTes  dill  remained,  in  his  opinion,  a 
foreign  material,  even  if  the  reparation  had 
been  in  England  ; and  fo,  he  faid,  it  had 
been  adjudged  in  a cafe  of  Bainbrig  and  Bate, 
in  the  exchequer,  upon  a fpecial  verdid  (a). 

The  latter  obferved,that  it  is  a queftion  of 
fad,  rather  than  of  law,  what  is  properly  a 
manufadure.  This  fugar  was  originally  of 
the  growth  and  produdion  of  America, 

(a)  ^tere.  Where  is  this  cafe  reported  ? 
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and  fo  was  reftrained,  /)r/W  facie,  from  being 
imported  from  any  otherplace ; and  to  make 
it  a manufacture  of  France,  the  oms  probandi 
lay  upon  the  importer  by  the  Aft  of  Frauds, 
Hat.  13.  & 14.  Car,  2.  But  it  did  nor  feem 
to  him,  how  this  could  properly  be  called  a 
manufafture,  lince  the  article  was  no  way 
improved,  or  altered  in  its  nature  by  art  or 
labour,  but  remained  the  very  fame  it  was 
before,  only  that  it  was  feparated  from  the 
part  refined. 


The  fame  point  being  fubmitted  to  Mr. 
Roger  North,  he  entered  into  it  more  at 
length,  and  fuggefted  the  following  con* 
fiderations,  which  he  held  to  be  fuch  as 
would  lead  to  develope  and  illuflrate  the 
prefent  queftion.  Firft,Goodsof  the  growth 
of  the  Indies  manufadtured  in  France, 
might  be  brought  from  thence  ; as  wrought 
filk,  cabinets,  and  other  articles.  Secondly, 
If  in  the  working  of  fuch  manufafturcs 
there  was  a refufe  or  wafle,  although  the 
labour  of  man  went  to  the  fevering  of  it, 
and  although  it  might  have  alfo  fome  pecu- 
liar ufes,  yet  that  refufe  or  waflc  was  not 
properly  a manufafture,  but  retained  the 
quality  of  the  original  material,  and  could 
not  be  imported,  as  the  manufafture  of  the 

place 
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j)iace  where  the  reparation  was  made.  Of  ^ ^ * R T ». 
this  fort  was  the  wafte  of  filk,  the  chips  or  i*.  car.h.to 
(havings  of  wood,  or  the  like.  Thirdly,  tJade’w*ith 
If  a plain  feparation  was  made,  without  any  *“*« 

AFRICA^  AND 

n>anufa(flure  at  2l1U  the  cafe  was  niore  clear  i America. 

as  the  garble  or  liftings  of  fpice,  though  it 

had  a new  name,  and  peculiar  ufes,  and  was 

fevered  by  men’s  labour,  yet  it  was  dill, 

in  the  fenfe  of  the  ad,  the  produSllon  of  the 

fpice  country,  and  not  the  manufacture  of  the 

place  where  it  was  fifted, 

In  the  prefent  cafe  the  queftion  was,  Whe- 
ther a mixture  of  other  materials,  together 
with  a long  procefs  of  boiling,  curing,  and 
other  labour  and  operations  neceffary  for 
eheding  fuch  a feparation,  fhould  make  the 
refufe,  wafte,  or  dregs,  to  be  a manufacture 
in  the  fenfe  of  this  law,  and  not  the  goods 
of  the  original  production  ? And  he  though? 
it  did  not,  for  the  following  reafons  ; 

No  fugar  is  refined  for  the  fake  of  molafles, 
but  the  endeavour  is,  that  all  fhould  turn 
into  fugar,  and  no  molaffes  at  all  be  left ; 
and  (ince  that  cannot  be,  fuch  are  referred 
/or  the  ufes  of  which  they  are  capable,  but 
which  would  be  better  fupplied  by  clear 
fugar.  Secondly,  To  clear  the  fugar  from 
M 3 t.J'C 
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the  dregs  or  molafles,  there  is  a ncceffity  of 
diffolving  in  water,  boiling,  potting,  clay- 
ing, and  the  like,  becaufe  no  induftry  can 
otherwife  effecl:  it ; all  which  is  done  only 
for  the  fake  of  fugar,  and  as  the  means  to 
feparate  that  from  the  dregs  or  molaffes 
contained  in  it.  Thirdly,  If  molalTes  could 
be  feparated  by  hand-fieves,  or  the  like, 
without  all  queflion  the  dregs  or  molaffes 
would  not  be  a manufafture  of  the  place 
w’here  this  was  performed ; and  fince  this 
could  not  be,  and  the  procefs  of  refining  is 
for  the  fake  of  the  fugar  only,  it  is  to  be 
contidered  as  the  manufaduring  of  that,  and 
not  of  the  dregs  or  refufe. 

The  molaffes,  therefore,  themfelves  were 
no  manufadure,  but  only  thew  afte,  or  refufe, 
or  unmanufaftured  part  of  fugar,  feparated 
by,  and  confequcnlial  from,  the  operation 
of  refining;  and  therefore  not  like  the  cafes 
of  fcvcral  manufadlures  out  of  the  fame 
goods,  as  cordage  and  linen  out  of  hemp, 
both  which  are  diftinct  manufadlures,  origi- 
nally  defigned,  and  difiindly  made. 

I Te  obferved,  that  it  was  noobjcdlion  that 
molalles  arc  not  fiigars,  nor  rated  as  fuch, 
k-.ut  by  a difiinft  name  ; for  merchandize 
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may  be  varied  in  the  denomination  feveral 
ways,  without  being  manufacliired,  as  ap- 
pears by  the  inftances  of  garble,  wafte  of 
filk,  and  others  ; and  the  word  manufaSure 
in  this  aft  is  to  be  taken  ftriftly,  and  in  fuch 
manner  as  may  beft  fupport  the  defign  of  it, 
becaufe  it  is  a law  beneficial  to  the  public . 

The  difcuffion  contained  in  this  opinion 
would  furnidi  a principle  to  guide  the 
judgment,  where  the  diftinftion  turned 
upon  there  being  or  not  being  an  aftual 
and  hnd  fide  manufafturing  into  a new 
article.  We  fee  in  the  following  cafe,  that 
the  painting  and  ftaining  of  linens  was  not 
confidered  as  fuch  a manufafturing.  Cali- 
coes imported  from  the  Eaft-lndies  were 
exported  to  Holland,  and  the  duty  drawn 
back  according  to  the  Second  Rule  in  the 
Book  of  Rates.  During  the  time  they  were 
in  Holland,  they  were  painted  or  ftained 
in  imitation  of  the  painted  calicoes  called 
chintz,  and  were  then  re-imported.  Mr. 
Trevor  was  of  opinion,  they  could  not  be 
re-imported  by  the  Aft  of  Navigation, 
notwit hftanding  the  painting  or  ftaining 
them  there. 
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But  where  the  manufafturing  has  wholly 
changed  the  original  articles,  it  Ihould  feert; 
the  new  commodity  fo  produced  may  as  well 
be  brought  from  the  country  where  it  is  fo 
manufadlured,  asfromtheplaccofits  growth, 
pr  produdion.  It  has,  at  leafl,  been  fo  held  in 
cafes  of  duties ; and  the  reafon,  as  to  thi^ 
point  of  conftrudlion,  feems  the  fame  upon 
a (jueftion  of  navigation. 

Thus  Vermillion  is  a manufadlure  of 
quickfdver,  made  by  a chemical  procefs  of 
calcining,  levigating,  and  pulverizing, 
quickfdver  and  fulphur.  It  had  been  the 
practice  of  the  cullom-houfe  to  admit 
Vermillion  from  Holland,  being  made  there, 
at  the  low  duty,  as  coming  diredUy  from 
tbe  place  of  ils  manufaciure,  though  quick- 
fdyer  was  the  growth  of  the  Eaft-Indies, 
Hungary,  Germany,  and  other  places. 
But  the  commifiioners  of  the  cuftoms  thought 
proper  to  alter  their  pradlice,  and,  with  that 
view,  flated  a cafe  for  the  opinion  of  the 
attorney  general,  Mr.  IVallace(a)  ; who  was 
of  opinion,  that  it  having  been  the  un- 
interrupted ufage  to  admit  the  importation 
of  Vermillion  from  Holland  on  the  low  duty, 

(a)  21  November  1780. 
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it  was  too  late  todifpute,  with  any  probability 
of  fuccefs,  the  demand  of  the  higher  duty. 
Upon  that  occafion  an  opinion  of  Sir  Dudley 
Jiyder  was  confider^d,  who  had  recom- 
mended, that  a ufhge  to  admit  juniper- 
berries,  the  growth  of  Germany,  to  come 
from  Holland  on  a low  duty,  as  if  that  was 
the  place  of  their  growth^  having  been  long 
acquiefeed  in,  ought  not  to  be  altered. 
But  although  in  this  cafe  the  Vermillion 
was  adrnitted  upon  the  argument  of  ufage, 
it  is  probable  this  ufage  originated  from  the 
confideration  beforenientioned,  ofits  being 
a completely  manufaftured  article,  retaining 
no  outward  trace  of  the  original  materials. 


f A R T II, 

' / 

12.  CAR.  II  TO 
A.  D.  1783. 
TRADE  WITH 
ASIA, 

AFRICA,  AND 
AMERICA. 


But  fuch  pradtices  obtaining  at  the  cuf. 
tom  houfe  with  regard  to  duties,  were  held 
on  another  occalion,  by  Sax  Dudley  Ryder  (a)y 
not  to  have  any  operation  to  do  away  the 
force  of  the  Adt  of  Navigation.  And 
therefjre,  notwithflanding  a pradtice  of  the 
officers  receiving  duties  and  paffing  entries 
for  feveral  fons  of  African  goods  in  the 
fame  manner  as  if  they  had  been  imported 
from  Africa,  though,  in  fadl,  they  came 
from  America,  he  held  fuch  goods  were 
forfeitable  under  the  Adi  of  Navigation. 

(a)  19  November  1751. 
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r\%r  u.^  This  queftion  concerning  the  manufac- 
11.CAR..1I  T0  tuning  in  Kurope  of  anicles  the  produdion 
tVade^w^ith  Afia,  Africa,  or  America,  was  brought 
to  a conclufion  by  a determination  of  the 

AFRICA,  AND  ■' 

AMERICA,  court  of  exchequer,  in  i8.  Geo.  3.  Some 
oftrich  feathers  of  African  produce  were 
brought  to  France,  and  there  dreffed,  and 
from  thence  imported  into  this  kingdom. 
This  manufafturing  in  France  appeared  to 
the  court  to  be  fuch  as  to  juftify  the  impor- 
tation undei  the  Adt  of  Navigation.  But 
to  prevent  the  mifehief  that  might  enfuc  to 
that  and  various  other  manufadlures  in  this 
kingdom, ifthispradtice  was  to  be  fandtioned 
bylaw,  an  adl  was  pafled,  ftat.  19.  Gee.  3. 
C.48.  which  ordains,  that  the  provifion  in  the 
fourth  fedfion  of  the  Adi  of  Navigation  (hould 
not  be  conftrued  to  permit  any  goods  or  com- 
modities whatfoever,  of  the  growth  or  pro- 
dudlion  of  Africa,  Afia.or  America,  which  lhall 
beinanydegree  manufadlurcd  in  foreignparts, 
to  be  imponed  or  brought  into  the  king- 
dom of  Great-Britain,  Ireland,  Guernfey, 
Jerfey,  or  Man,  unlefs  they  fliall  be  inanu- 
fadlurcd  in  the  country  or  place  of  which 
they  were  the  growth  and  produdlion,  or  in 
the  place  where  fuch  goods  and  commodi- 
tiescan  be  only,  or  are  firft  flapped  (a),  and 

('ll  ^Leaving  out  u/ually,  as  it  (lands  in  (lat.  12.  Car.  t.c.  18. 
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from  no  other  country  or  place  whatfo-  f 
ever  (a).  But  this  prohibition  is  not  to  prc-  n.  car.ii.to 
vent  the  importation  of  oil  of  cloves,  oil  of  tr*de'w*ith 
cinnamon,  oil  of  mace,  or  oil  of  nutmegs, 
or  of  any  of  the  goods  or  commodities  which  amrrica. 
are  permitted  to  be  imported  under  particu- 
lar circumftances  and  reftridlions  by  any  adt 
pafled  fmee  the  Aft  of  Navigation,  and  in 
force  at  the  time  of  pafling  this  aft  {b). 

TnEwordsofthe  fourthfeftion,  Jkall  not  be 
Jhlpped  or  brought  from  any  place,  or  country, 
but  only  thofe  of  their  growth,  produElion,  or  ma^ 
nufaBure,  have  given  rife  to  fome  difeuffion. 

Some  worm-feed,  which  is  a drug  of  the  Ofdireftlm- 
Turkifh  dominions  and  the  growth  of  Afia, 
was  imported  from  Leghorn  in  an  Englifh- 
built  fliip,  and  was  alledged  to  have  been 
brought  to  Leghorn  in  another  Englifh-built 
fliip.  This  was  a cafe  not  only  upontheabovc 
claufe  of  the  Aft  of  Navigation,  but  alfo, 
and  more  ftrongly,  on  a claufc  in  the  Book 
of  Rates,  which  gives  an  eafement  of  two- 
thirds  in  the  duty,  on  all  drugs  imported 
direBly  from  the  place  of  their  growth  in 
Englilli-built  fnipping.  On  the  latter  point, 

(a)  Sefl.  I.  (^)  Seft.  *. 

it 
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» ART  IT.  it  was  the  opinion  of  Mr.  ^arde,  then  attor* 
jITc;^i'.to  Dffy  general  (a),  that  this  was  not  a dire^ 
tr'ad'/u!-^h  from  the  place  of  their  growth, 

**' A.  within  the  meaning  of  the  claufe  in  the  Book. 

AMIMC4,  of  Rates.  That  a diretfl  importation  w’ould 
make  the  place  of  their  growth  a terminu^_ 
dquoy  and  England  the  terminus  ad  quern;  bu^ 
here  there  was  a medius  terminuSy  which  was 
Leghorn;  and  this  was  an  impediment  to  the 
importation,  making  two  voyages  of  that, 
which  was  intended  only  to  be  one ; the  defign 
being  to  encourage  Englilh  (hipping,  by 
tempting  them  p bring  drugs  immediately 
from  the  place  of  their  growth . But  he  agreed, 
if  an  Englifh-built  (hip,  fetching  thefe  ar- 
ticles from  the  place  of  their  growth,  (hould 
at  fea,  upon  fome  neceffity,  or  fomc  reafoa- 
ablc  occafion,  put  thejn  into  another  En* 
glilh-bqilt  (hip,  and  that  (hip  (hould  bring 
them  to  England,  this  in  his  opinion  (hould 
be  conftrued  a continuance  of  the  fame  voy- 
age; which  differed  from  the  prefent,  where 
there  was  one  voyage  to  Leghorn,  and 
another  from  Leghorn  to  England:  and  the 
intereft  perhaps  was  diftindl ; one  voyage  on 
the  account  of  one  perfon,  and  one  on  ac- 
count of  another. 

(«}  15th  of  March  1681-2. 
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The  fame  cafe  being  laid  before  Mr.  Satin-  p a » t n. 
ders  {a),  he  was  of  a different  opinion.  He  ,».cAii.n.  to 
thought  a SreSt  importation  within  the  Tt^Dg'wirii 
meaning,  though  not  within  the  words  of  asia, 
the  laW)  to  be  an  importation  from  the  ameaIca. 
place  of  their  growth  into  England  by  En- 
glilh-built  (hipping  all  the  way,  and  not 
partly  by  Englilh-built  (hipping,  and  partly 
by  foreign  (hips ; but  whether  by  one  or 
more  (hips  was  not  material,  for  the  law  in- 
tended to  encourage  and  increafe  Englilh- 
built  (hipping  in  general,  and  to  reftrain 
foreign  (hips  from  fuch  trade;  and  perhaps 
it  might  be  difficult  to  get  an  Englilh  ^ 

(hip  to  pafs,  with  a fmall  parcel  of  drugs, 
quite  thorough  to  England  from  the  place  of 
their  growth,  though  eafy  enough  to  get 
one  Engliih  (hip  to  Leghorn  and  another 
for  England.  In  the  cafe  before 
Mr.  SaunderSf  it  was  dated  that  the  drugs 
were  landed  at  Leghorn  only  for  u anfpor- 
tation,  upon  which  he  feemed  to  lay  fomc 
drefs  { but  the  fame  datement  of  fafts  be- 
ing laid  before  Sir  Robert  Sawyer y he  does 
not  feem  to  have  conOdered  that  circum- 
dance  as  of  any  force,  but  declared,  that 
where  claufes  of  datutes  mention  iire&  im- 

(a)  i6(h  of  April  1682. 
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FART  II.  />or/a/;o«  from  the  place  of  growth,  whether 
li.cAR.ii.To  in  prohibiting  goods  to  be  brought  from 
' tra'de*w*th  ports,  or  in  giving  eafement  in  point 

A»iAi  of  duty,  a direcl  importation  had  always  been 
AMERICA,  conftrucd  to  be  luch  as  was  made  by  a cm- 
tinued  voyage;  yet  where  a deviation  was 
by  ftrefs  of  weather,  or  other  neceflity  ; or 
when  by  neceflity  the  goods  were  taken  out, 
upon  the  fea,  and  put  into  another  (hip  ; 
thefe  fhould  be  held  not  to  be  deviations 
from  the  continued  voyage. 

Mr.  ff'arde  and  Sir  Robert  Saziyer  con- 
fined themfelves,  in  this  opinion,  wholly 
to  the  wording  of  the  claufe  in  the  Book 
of  Rates ; for  where  a fimilar  quellion  of  a 
difeontinued  voyage  arofe  upon  the  Adt  of 
Navigation,  they  both  conllrucd  this  law 
with  the  fame  latitude  that  Saunders  had 
done  the  other.  A parcel  of  hard  foap 
bought  in  Turkey,  the  place  of  its  produc- 
tion and  manufadure  fluch  as  was  ufually 
imported  from  Smyrna),  was  carried  in  En- 
gli(h  (hipping  to  Hamburgh,  and  continued 
there  on  the  account  of  the  imponcr.  They 
both  held  in  this  cafe,  that  the  imponation 
of  this  fo.ip  into  England  in  an  Englilh 
(hip  would  not  be  contrary  either  to  the 
words  or  meaning  of  the  Ad  of  Navigation  ; 
for  it  was  (etched  all  along  in  Englifh-built 
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fliipping  duly  qualified ; and  though  lad 
brought  from  Hamburgh,  which  was  not  the  i».cak.  h.to 
place  of  its  produdion  or  manufadure,  tVadk  w!tk 
nor  the  ufual  port  where  firft  (hipped  for  and 

tranfportation,  yet  it  was  brought  thither  amehca. 
from  the  proper  place  in  Englilh  fliipping 
duly  navigated,  by  the  fame  perfon  (or  upon 
hisaccount)  whofctchedit  from  Hamlxirgh, 
and  the  property  continued  all  along  in 
him  (2). 

These  opinions  upon  the  dired  importa- 
tion, as  well  with  a view  to  the  claufe  in  the 
Bookof  Rates  as  upon  the  Ad  ofNavigation, 
have  been  adhered  to  on  fubfequent  occa- 
fions.  Thus  drugs  of  the  growth  of  Barbary 
were  (hipped  here  in  an  Englifh-built  (hip 
bound  for  London,  but  which  W3s  in  her 
voyage  to  touch  at  Lifbqn.  On  her  arrival 
there  (he  was  found  leaky,  and  incapable  of 
proceeding  on  her  voyage  ; the  drugs  weie 
therefore  put  diredly  out  of  that  (hip,  with- 
out landing,  on  board  another  Ihip  Englilh- 
built;  and  this  was  held  by  Sir  Edward 
tiortbey(h)  to  be  a dire£l  importation  from 
Barbary,  the  changing  the  fliips  being  for 

{a)  5 th  of  May  i68z.  {b)  SchofMay  1706. 
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^ ? A R T ij.  neccffity  ; and  he  thought  the  drtligs  (hould 
ti.cAR.ii  TO  be  imported  on  the  fingle  duty. 

A.  D.  17*^- 
TRADU  WITH 

AiiAf  Again,  in  a cafe  before  quoted  for  another 

AFRICA,  AKt>  ’ _ ' 

AMERICA,  purpofc,  where  bcar-fkins  were  brought  in 
a Britifh  flip  from  Newfoundland  to  Gibral- 
tar, and  there  re-lhipped  on  board  another 
Britifh  fhip,  and  brought  to  England,  it 
was  held  by  Mr.  fVilles  (a),  that  the  (hip 
and  goods  were  not  forfeited  by  ftat.  12. 
Car.  2.  c.  i8.  f.  4.'  but  that  they  were  for- 
feited by  ftat.  8.  Geo.  i.  c.  15.  f.  25.  which 
requires  furs  the  produdt  of  a Britilh  planta- 
tion to  be  imported  direSHy  from  thence  to 
Great  Britain,  and  laid  on  ftiore  there,  and 
not  elfewhere,  under  the  penalties  contained 
in  the  Aft  of  Navigation. 

It  had  been  apraftice  at  the  cuftom-houfe 
to  admit  Barbary  copper  which  had  been 
brought  from  thence  to  Gibraltar  in  Fn- 
glilh-built  (hips,  and  rc-ftifppcd  there  for 
England.  In  a cafe  of  this  fort,  where  the 
property  had  all  along  continued  in  the  fame 
perfon,  fome  doubt  was  entertained,  whe- 
ther upon  the  re-export  of  fuch  copper  from 
hence,  it  lliould  receive  a drawback ; it 

(a)  i6th  of  Auguft  1736, 

being 
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being  thought  fuch  drawback  was  only 
payable  on  fuch  copper  when  imported 
direSlly  from  that  place ; but  Mr.  fyUles  was 
of  opinion  that  though  there  might  be 
fome  doubt,  whether  copper  fo  imported 
ought  to  have  been  entered  as  Barbary 
copper,  yet  he  rather  thought  the  en* 
try  right,  and  was  clear  that,  the  entry 
being  made,  the  drawback  ought  to  be 
paid.  In  like  manner,  where  train-oil  of 
Newfoundland  was  imported  into  Giiernfey 
in  aBriti(h(hip,and  there  trans-fhipped,  and 
imported  into  this  kingdom,  and  an  allega- 
tion was  made  of  a pradice  at  the  cuftom- 
houfe  to  admit  fuch  oil  from  Guernfey,  Sir 
Dudley  Ryder  (b)  held,  that  it  might  be  ad- 
mitted to  an  entry,  and  that  the  importa- 
tion, under  all  the  circumftances,  would  not 
induce  a forfeiture.  Some  inftances  of  na- 
vigation of  the  fort  juft  mentioned,  muft 
have  been  alluded  to  by  Sir  Dudley  Ryder  (c), 
in  the  cafe  of  fome  rum  of  our  plantations 
imported  from  Guernfey  ; he  there  fays,  it 
was  not  authorifed  by  ftat.  3. Geo.  i.c.  f.  7. 
and  muft  be  forfeited  by  the  Aft  of  Naviga- 
tion, unlels  there  were  other  circumftances, 

' as  to  the  manner  of  importation  into  Guern- 

\ 

(a)  24.  January  1735.  (J>)  11  January  1743. 

{cj  7 July  1744. 
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part  It.  ley,  befidcs  what  were  flated,  that  might 
i;.  cARTi^.To  vary  the  cafe. 

A.  D.  1783- 
trade  WITH 

ASIA,  A SINGULAR  eife  of  navigation  happen- 

ameri’ca.  ed  refpefting  the  article  of Itfeems, 
the  whole  growth  of  fenna  in  Egypt  is 
farmed  and  purchafed  there  entirely  by  the 
Jews,  Dutch,  French,  and  Italians,  who 
fend  it  to  their  refpective  countries  in  Eu- 
rope. The  Englifh,  being  thus  wholly  ex- 
cluded from  purchafing  it  in  Turkey,  can- 
not procure  it  by  any  other  means  than 
through  thofe  countries;  and  all  the  fenna 
which  for  feveral  years  had  been  imported 
into  this  kingdom,  and  entered  as  coming 
dire8ly  from  Smyrna,  and  pafled  at  the  An- 
gle duty,  had  been  procured  in  that  manner. 

A Qjj  A N T I T V of  fenna  was  bought  in  Hol- 
land, carried  from  thence  to  Smyrna  in  a 
Britilh  Ihip,  landed,  and  afterwards  re-fhip- 
ped  in  the  fame  Ihip,  and  imported  at  Lon- 
don; the  property  all  along  continuing  in 
the  fame  perfon  who  made  the  purchale  in 
J-Iolland.  On  the  fide  of  the  importer  it  was 
aiiedged,  that  the  carrying  the  fenna. from 
. Luroye  to  Smyrna  in  a Britilh  fhip  was  ef- 
fectually anfwering  the  delign  of  the  Naviga- 
tion A(5l  to  encourage  fliipping,  andevendidit 

more 
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more  completely  than  if  there  had  been  the 
immediate  importation  only  from  Smyrna 
in  the  firft  inftance. 

Upon  this  cafe  two  quellions  arofe:  Firft, 
Whethcrthisarticle,  being carriedfrom  Hol- 
land, could  be  imported  at  all  under  the  Ad  of 
Navigation  ? Secondly,  Whether,  if  itcould, 
this  was  to  be  deemed  a dired  importation 
from  the  place  of  its  growth,  fo  as  to  entitle 
the  merchant  to  enter  it  on  the  Angle  duty  ? 
To  this  it  was  anfwered  by  Mr.  Thurl<nv, 
that  the  circumftance  of  landing  the  goods 
only  in  order  to  re-fhip  them,  would  weigh 
very  little  in  his  judgment,  if  it  was  clear 
that  the  reft  of  the  voyage  had  violated  the 
true  meaning  of  the  ftatute  of  Charles  II.  It 
was  fcarcely  a literal  truth,  that  thefe  goods 
were  not  (hipped  or  brought  from  any  other 
country  but  that  of  their  growth,  or  where 
they  were  firft  (hipped  for  tranfportation  ; 
it  is  only  true,  that  in  their  lad  voyage, 
dating  that  from  the  fiditious  commenceu 
ment  of  it  by  re- (hipping,  they  were  .fo 
brought.  He  doubted  much  whether  the 
intent  of  the  Ad  of  Navigation  was  not  (atis- 
fied  by  the  Englifli  Tailor  having  traverfed 
all  thofe  feas  which  are  necelTary  to  be 
N 2 pafled 
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PART  II.  pafled  in  the  courfe  of  dired;  trading  in  the 
h^car’.^.to  goods  in  qucftion. 

A.  D.  1793. 

TRADE  WITH 

ASIA,  But  he  rather  thought  the  tnie  meaning 

AMERICA.  of  the  A&  of  Navigation  was,  to  force  the 
Englilh  trade,  as  far  as  regulation  could 
force  it,  into  the  firft  market,  and  to  give  it 
that  very  cftablifliment  which  the  mer- 
chants allcdged  to  be  in  the  pofleflion  of  the 
Dutch,  and  others;  and  that  to  effedt  this, 
the  very  large  terms  of  prohibition,  no  goods 
Jhall  be  Jhipped  or  brought,  &c.  mean  to  ex- 
clude all  (hipping  or  carriage  of  fuch  goods 
whatever,  which  was  not  from  the  place  of 
their  growth. 

But  as  there  feemed  no  fraud  in  the  mer- 
chants, he  recommended  to  feize  only  a fmall 
quantity  for  the  purpofe  of  trying  the  quef- 
tion ; and  as  it  had  been  the  ufage  of  the 
cullom-houfe  to  admit  fenna  the  growth  of 
Egypt  at  the  (ingle  duty  from  Smyrna,  he 
thought  it  would  be  wrong  to  change  it  upon 
any  merchant  fuddenly,  and  without  fome 
notice;  although  he  thought  it  too  great  a 
ftretch  to  call  Smyrna  the  place  of  its  growth, 
only  becaufc  they  are,  or  rather  were,  both 
provinces  of  the  Turkilh  Empirefa).  It  is, 
(a)  29  November  1772. 

in 
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in  faft,  the  prefent  practice  of  the  cuftom- 
houfe  to  admit  fenna,  the  produce  of  Egypt, 
from  Smyrna,  and  rhubarb,  the  produce  of 
Tartary,  from  Ruflia,  as  if  coming  direcify 
from  the  place  of  their  growth. 


, P A R.  T II. 

V J 

li.CAR.lI  TO 
A.  D.  1783. 
TRADE  WITH 
ASIA, 

AFRICA,  AND 
AMERICA* 


Upon  the  whole,  it  is  judged  not  to  be 
fufficient  that  the  whole  of  the  voyage  is 
performed  in  a Britifh  (hip,  but  it  muft  be 
in  the  fame  (hip ; for  if  trans- (hipping  were 
allowed,  it  would  be  very  difficult  to  prove 
whether  the  former  voyage  was  performed 
■ in  a legal  way ; and  the  provifion  might  thus 
be  eafily  evaded.  However,  when  a (hip 
has  fuffered  fuch  damage  as  to  be  unladen 
at  fome  port,  and  the  goods  are  put  into 
another  Britifh  veffel,  the  importation  is  al- 
ways confidered  as  a continuation  of  the 
firft  voyage.  But  this  is  a cafe  of  neceffity, 
and  it  muft  be  proved  before  the  importa-. 
tion  is  allowed. 


The  following  words  of  the  fourth  fedlion 
of  the  Aft  of  Navigation,  the  ports  where 
goods  can  only,  or  are,  or  ufually  Iwe  been,  firjl 
Jbipped  for  tranfportation,  have  given  occafion 
to  fome  queftion  and  debate.  Cocoa-nuts 
of  the  growth  of  fome  foreign  plantations  in 
America  belonging  to  Spain  or  France, 
from  whence  tlve  king’s  fubjefts  cannot 
N 3 fetch 
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^PART  It.  fetch  them  diredUy,  were,  at  the  time  of 
ij.cAR.ii.To  making  the  Adt  of  Navigation,  and  after, 
trade'wVth  prefent  time,  brought  from  our  plan- 

AsiA,  rations  ; but  it  was  material  to  know,  whe- 

AFRICA,  AND 

AMERICA,  ther  this  was  a regular  importation  in  point 
of  law ; and  Sir  Edward  Nortbey  was'  of 
opinion,  that  they  now  might  be  fo  im- 
ported, having  been  ufually  there  firft  (hip- 
ped for  tranfportation  (a).  Sir  Conjlantine 
Phipps  was  of  a different  opinion ; as  was 
alfo  Mr.  T urner. 

But  this,  after  all,  is  a queftion  of  fadl ; 
and  therefore,  when  a doubt  refpedling  a 
like  importation  from  CurafToa  was  fub- 
mitted  to  Sir  Philip  Torke  (b),  he  put  it 
upon  that  circumftance — if  they  were  the 
places  where  they  were  ufually  firft  (hipped  : 
but  it  may  be  obferved,  that  Curalfoa,  or 
any  of  the  ijlands  in  the  Weft  Indies,  could 
not  be  the  places  for  the  firjl  (hipping  for 
tranfportation  from  the  Spanifli  continent, 
unlefs  that  tranfportation  was  to  fignify  no- 
thing lefs  than  pafTing  the  Atlantic  Ocean 
to  Europe.  . 

The  like  reference  to  fact  and  ufage  was 
made  by  Sir  Philip  Torkey  when  a like  quef- 
(«)  22  November  1717.  {h)  17  SeptemBer  1724. 
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tion  was  put  to  him  as  to  the  imponation 
from  our  plantations  of  tobacco,  the  growth 
of  the  Spanifh  colonies.(<j).  For  better  clear- 
ing up  this  point,  the  commiffioncrs  of  the 
cuftoms  diredted  the  colledor,  comptroller, 
and  furveyor  of  the  port  of  London  to  re- 
port their  opinion  : upon  which  thefe  of- 
ficers reponed,  that  it  had  been  the  prac- 
tice for  many  years  to  admit  drugs  of  the 
Spanilh  Weft  Indies  to  be  imported  from 
our  plantations,  paying  duty  as  imported 
from  places  not  of  their  growth ; and  af- 
terwards, by  ftat.  7.  Ann.  c.  8.  fuch  impor- 
tation was  approved  ; and  this  further  privi- 
lege was  allowed,  namely,  that  fuch  drugs 
fhouldpay  duty  aj  coming  from  the  place  of 
their  growth.  It  was  alfo  the  pradlicc,  they 
faid,  and  ftill  continued,  to  admit  logwood, 
cocoa,  and  fome  other  commodities  of  the 
Spanilh  Weft  Indies,  to  be  imported  by  the 
way  of  our  plantations ; but  they  could  not 
refer  to  any  other  aft  of  parliament  that  fa- 
voured fuch  importation  j and  there  appeared 
to  them  no  particular  reafon  why  Spanilh  to- 
bacco might  not  come  in  the  lame  way. 
It  appeared,  that  cochineal,  logwood,  Nica- 
ragua-wood, indigo,  Jefuits-bark,  and  fnuli' 

(a)  II  July  1730. 
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PART  41.  of  the  Havannah,  were  conftantly  allowed 
ii.ca’rTii.  to  to  be  imported  from  our  Weft  India  iflands ; 

A D.  i7?j.  there  were  fome  inftances  of  tobacco  of 

TRADE  WITH 

ASIA,  the  Brazils ; but  there  had  been  no  inftance 

AMERitA.”  of  bringing  Spanifli  tobacco  from  any  Bri- 
tilh  plantation.  Upon  thefe  fadts  Sir  Philip 
Torke  was  clearly  of  opinion,  that  it  could 
not  be  imported  confiftently  with  the  K&.  of 
Navigation. 

But  a praftice  fcems  fincc  to  have  ob- 
tained, which  makes  it  no  longer  necef- 
fary  to  enquire  for  the  ufval  port  for  (hip- 
ping in  America,  the  whole  continent 
and  iflands  being  confidercd  as  one  place. 

In  all  the  regulations  that  have  been 
made  fince  17&3  for  adjufting  the  inter- 
courfe  between  our  colonies  and  the  United 
States,  the  principal  view  was  to  protedl  the 
navigation  of  this  country ; the  people  of 
the  United  States  were  accordingly  prohi- 
bited from  coming  by  fea  to  our  colonies; 
but,  in  the  mean  time,  an  intercourfe  with 
Canada  was  kept  up  by  an  interior  comniu-’ 
nication*through  the  Lakes,  and  many  arti- 
ticles  of  the  produce  of  the  countries  of  the 
United  States  found  their  way  into  the  pro- 
vince of  (^[uebec,  and  were  from  thence 

tranfpoitcd 
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tranfported  to  Great  Britain.  A doubt  was 
Hated,  whether  this  importation  was  legal ; 
and  the  opinion  of  the  law-oflicers  being  re- 
qnefted,  they  dcfircd  the  pradfice  might  be 
Hated,  as  to  the  confidering  of  Britilh  and 
foreign  America  one  place,  or  not,  in  re- 
fpedl  to  the  importation  of  its  produce.  Ac- 
cordingly the  colledfor  and  comptroller  of 
the  port  of  London  certified,  that  it  was 
the  eHablifhed  praftice  to  confider  the  whole 
of  America  in  refpedl:  to  the  importation  of 
its  produce  into  this  kingdom  as  one  place ; 
and  in  that  view  that  all  articles,  the  growth 
of  America,  have  been  admitted  in  Britifh 
(hips  from  any  part  of  that  country,  with- 
out regard  to  the  goods  being  the  produc- 
tion of  Britifli  or  foreign  America,  or  to  the 
port  from  which  t|icy  are  imported,  being 
the  nearcH  to  the  place  of  their  growth,  or 
the  ufual  port  for  fhipping  thofe  goods. 


? A R T ir. 
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Upon  which  the  law-officers  delivered 
their  opinion,  that  the  importation  of  the 
produce  of  that  part  of  America  which  con- 
Hitutes  the  territories  of  the  prefent  United 
States  having  been  lawful  before  their  re- 
paration from  Great  Britain,  muH  continue 
to  be  fo,  notwithHanding  that  feparation, 

unlefs 
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FART  II.  unlcfs  it  is  prohibited  by  fomc  law  made 
I*. CAR.  II.  TO  upon  the  reparation,  or  afterwards. 

A.  D.  17*3- 

TRAPEWITH 

ASIA.  Indeed  it  is  llated,  fo  far  back,  asthe  year 

AMERICA.  1756,  to  have  been  the  praftice  of  the  cuf- 
tom-houfe  to  confidcr  the  third  and  fourth 
fcflionsof  the  Aft  of  Navigation  geographi- 
cally, and  to  give  the  words  place,  or  country, 
a very  extenfive  conftruftion  ; for  goods  of 
foreign  plantations  in  America  had  been 
imported  into  England  from  the  Britilh 
colonies;  theproduft  of  one  part  of  Africa 
had  been  imponed  from  another  part  of 
Africa,  though  without  the  Streights  of 
Gibraltar,  and  fubjeft  to  different  princes  ; 
and  fuch  commodities  had,  notwithftand- 
ing,  always  been  deemed  to  come  from  the 
place  of  their  growth. 


As  to  xhe  (}:i}pph!g  \n  which  the  trade  of 
Alia,  Africa,  and  America,  might  be  car- 
ried on,  upon  comparing  feft.  3,  4,  8,  and  9. 
of  flat  12.  Car.  2.  c.  18.  and  flat.  13.  & 
14.  Car.  2.  c.  II.  f.  6.  S/r  Edzeard  Nortbey 
was  ot  opinion  ^a),  that  Canary  wine  might 
be  imported  from  the  Canaries  in  a foreign- 
built  ihip,  owned  and  manned  by  the  peo- 

• 

(rt)  16  .4pril  I 706. 
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pie  of  England,  paying  aliens’  duty;  for  tart  11. 
the  third  feftion,  which  relates  to  the  u.car.h.to 
goods  of  Afia,  Africa,  and  America,  does 
not  oblige  the  goods  of  thofe  places  to  be 

• 1 1 • T-  i-n  1 -I  n • • AFRICA,  and 

imported  only  in  Englilh-built  (hipping,  America. 

but  allows  them  to  be  imported  in  (hips 

belonging  to  the  people  of  England ; and 

the  fourth  feftion,  which  refers  to  the 

third,  makes  no  alteration ; for  the  words 

therein,  En^UJh-built  Jhipping^  are  of  no  ufe, 

the  words  or  other  JJnpptng  belonging  to  England 

being  in  the  fame  claufe.  None  of  the  fub- 

fequent  claufes  make  any  alteration  in  this 

matter ; for  the  lad  claufe  which  concerns 

foreigii-built  (hips  owned  by  the  Englifli, 

does  not  prohibit  the  importing  in  them,  but 

only  takes  away  a privilege  belonging  to  them 

before,  and  obliges  aliens’  duty  to  be  paid 

for  goods  imported  in  them  ; whereas  before, 

fuch  (hips  being  owned  by  the  Englilh, 

thedutypaid  by  denizens  was  the  only  duty 

that  (hould  be  paid  for  goods  imported  in 

them  on  the  account  of  Englidi  fubjefts. 


Notwithstanding  the  drift  prohibi- 
tion not  to  import  the  commodities  of 
Afia,  Africa,  and  America,  but  from  the 
place  of  their  growth,  produftion,  ormanu- 
fafture,  a praftice  had  been  permitted  to 

obtain. 
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A.  D.  17?3* 
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ASIA, 

AFRICA,  and 
AMERICA, 


Of  retun^cd 


obtain,  of  allowing  fuch  commodities,  when 
once  imported  and  afterwards  exported  to 
feme  European  country,  to  be  again  im- 
ported from  thence. 

The  firft  inftance  of  this  fort  of  queflion 
w'as,  where  goods  had  been  imported  and 
paid  the  duty,  and  were  exported  within 
the  time  limited  by  the  fecond  nile  of  the 
Book  of  Rates,  having  drawn  back  part  of 
the  duty,  as  there  permitted,  but  not  find- 
ing a market  they  were  returned  ; and  Sir 
Robert  Sazi’yer  held,  they  were  upon  fuch 
fecond  importation  liable  to  pay  the  fame 
duties  as  upon  the  firft  importation ; for  it 
was  entirely  a new  importation,  and  the  of- 
ficers of  the  cuftoms  could  not  take  notice 
that  they  had  been  here  before,  or  make 
any  allowance  for  it.  But  though  he  main- 
tained this  opinion  as  to  duties,  yet  he  held, 
that  returned  goods  would  not  be  forfeited 
within  the  fourth  fedtion  of  the  A(ft  of  Na- 


vigation, which  extends  only  to  the  firft 
importation,  in  order  to  make  England  the 
ftaj)!e  of  thofe  commodities  ; and  that  hav- 
ing been  complied  with,  the  law  is  executed 
according  to  its  true  intent  and  meaning. 
However,  he  thought  the  twenty-third 
claufe  in  the  Adi  of  Frauds,  ftat.  13.  & 

14.  Car. 
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14.  Car.  z.  c.  II.  which  prohibits  certain 
goods  coming  from  the  Netherlands  and 
Germany,  extended  the  Adi  of  Navigation 
to  take  away  all  pretence  of  returned  goods 
of  the  kinds  enumerated  in  that  adl. 

But  this  point  was  confidered  in  a dif- 
ferent light  by  Mr.  IVarde  and  Sir  John 
Somers  (a),  who  thought  the  Adl  of  Frauds 
applied  only  to  the  original  importation ; 
and  if  the  goods  had  been  originally  im- 
ported from  the  proper  place,  the  end  of  the 
law  feemed  to  them  to  be  anfwered. 

Indeed,  it  became  a fettled  pradlice  to 
allow  the  importation  of  fuch  returned  goods : 
but  it  was  expedled,  that  they  fliould  be 
imported  by  the  fame  perfon  who  exported 
them.  It  was  fubmitted  to  the  opinion  of 
Sir  John  Somers  (b).  Whether,  if  the  property 
pafled  to  another,  the  goods  might  be  im- 
ported as  returned  goods.  Thus,  where  A. 
a merchant  in  LrOndon,  exported  opium  to 
Holland,  and  B.  another  merchant  in  Lon- 
don, ordered  his  fadlor  to  buy  it  there,  he 
faid,  that  if  the  adl  was  taken  ftridlly  the 

{a)  to  Sc  II  0£t.  1639.  (£)  May  1692. 
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FART  II.  exporter  /I.  might  not  afterwards  return  the 
ii.cAR.ii.To  goods  to  England  ; but  by  a reafonable 
trade  wi*th  equity  in  conftniing  the  adt  for  the  benefit  of 
AJTA,  trade,  it  had  been  allowed  to  the  perfon 

AFRICA,  AND  . • T7  t J 

AMERICA,  exporting  to  return  them  into  England, 
if  he  did  not  find  an  opportunity  to  difpofe 
of  them  in  a foreign  market.  And  though 
it  might  not  feem  to  be  equally  reafonable 
to  extend  the  conftrudtion  fo  far  as  this  cafe 
(where  the  exporter  had  not  had  the  benefit 
ofaforeign  market),  becaufe  if  allowed  after 
an  alteration  of  pofleffion  and  property, 
it  might  be  made  the  means  to  elude  the  adl  ; 
yet  if  the  pradlice  at  the  cuftom  houfe, 
from  the  making  of  the  adl,  had  been  to 
allow  fuch  importation  (without  making  a 
difference  whether  the  goods  were  returned 
by  the  fame  perfon  who  exported  them), 
upon  oath  made  that  the  goods  were  the 
fame,  as  he  had  been  informed  they  did, 
he  did  not  fee  but  'the  law  might  be  fo 
underftood,  and  purfued  accordingly. 

SoMF.  few  years  after  this  praifticc  was 
laid  before  Sir  Ed.  Nortbty  (a),  who  held  it 
proper  to  be  followed,  as  it  had  been  a 
conllaiit  practice,  provided  care  was  taken 

(a)  iS  February  1703. 
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that  the  s:oocls  returned  were  tlie  fame 

O 

goods,  and  that  they  were  brought  back  by 
the  fame  perfon  who  exported  them. 

At  the  diftance  of  fome  years,  Sir  Phil. 
Yorke  was  confulted  upon  this  point  of  prac- 
tice ; when  he  declared,  if  this  queftionhad 
flood  fingly  on  the  A«5l  of  Navigation, 
without  any  praflice  to  influence  it,  he 
fhould  have  thought  it  de.ir,  that  tea  im- 
ported into  England,  and  afterwards  ex- 
ported to  Holland,  could  not  be  returned 
from  thence  by  virtue  of  that  law  ; becaufe 
fuch  returning  (as  it  is  called)  was  a new 
importation,  and  the  goods  are  liable  to  the 
fame  duty,  and  fubjcdl  to  the  regulation  of 
the  fame  laws  concerning  goods  imported, 
in  all  refpcdls,  as  they  were  upon  the  firft 
importation  ; and  therefore  areconfidered  in 
law  as  if  they  never  had  been  brought  at  all 
to  this  kingdom.  He  thought  the  praftice 
hadarifen  without  good  foundation  ; and  if 
a feizure  Ihould  be  made  of  tea  fo  returned, 
fuch  praclice  ought  not  in  llrielnefs  to  alter 
the  conftrudion  of  the  aet.  Hut,  notwith- 
ftanding  that,  he  ihouglit  the  ufage  would 
have  an  influence  with  t!ie  jury  ; and  the 
court would  probai’ly  be  tender  how  they 
broke  in  upon  tha:',  whirl)  had  been  fo  long 
allowed  to  prevail. 
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Onr  fubfequenr  occafion  Sir  Phil.  Torhe(a} 
was  again  called  upon  to  deliver  his  opinion , 
for  the  government  of  the  officers.  He 
then  faid,  he  thought  fuch  returned  goods 
were  in  fl:ri£tnefs  not  liable  to  the  payment 
of  any  duty,  nor  enterable  ; but  they  were 
forfeited  for  being  re-landed  after  exporta- 
tion, and  the  duties  drawn  back.  He  faid, 
he  did  not  remember  any  a<5t  of  parliament 
for  the  indulgence  that  had  been  allowed  ; 
but  he  thought  it  reafonable  in  fome  cafes 
(to  avoid  hardlhips  to  merchants),  when 
particularly  allowed  and  dire&ed  by  the 
commiffioners  of  theculloms.  In  this  cafe, 
the  goods  had  been  entered  on  payment 
of  the  fame  duties  as  on  their  firft  importa- 
tion, although  it  was  a low  duty,  not  pay- 
able but  on  a diredl  importation  from  the 
place  of  their  growth. 


The  next  year  the  fuccceuing  attorney* 
general,  Mr.  IFilles(a),  was  confulted  uport 
this  point.  It  was  where  fugars  had  been 
exported  on  account  of  a foreigner,  and 
re-imported  by  an  Englilh  merchant  ; fo 
that  the  property  had  evidently  been  altered. 
He  thought,  though  the  alteration  of  the 

(a)  6 Augull  1733.  (1)  31  Oaober  1734. 
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property  and  pofleflion  might  give  greater 
opportunity  to  perfons  to  commit  frauds, 
and  therefore,  in  fuch  cafes,  there  ought  to 
be  a ftfidier  examination  into  the  identity  of 
the  goods  returned  ; yet  if  there  was  a full 
and  clear  proof  that  they  were  the  fame  goods 
as  were  exported,  he  could  not  fee  what  diffe- 
rence in  reafon  the  alteration  in  the  property 
and  pofTeffion  could  make.  However,  as 
the  pradice  of  admitting  entries  of  returned 
goods  had,  ever  fince  the  opinion  of  Sir 
Ed.  Northey  (a)^  been  confined  to  fuch 
goods  only,  where  there  had  been  no  altera- 
tion of  the  property  and  pofleflion,  he  thought 
they  might  very  well  proceed  to  take  the 
opinion  of  the  court  upon  the  cafe  which 
was  then  depending.  Upon  another  occa- 
fion  however,  where  there  was  a change 
of  property,  he  gave  his  opinion,  that  if  the 
identity  of  the  goods  could  be  made  out, 
an  entry  ought  not  to  be  refufed.  And 
upon  the  general  point  of  admitting  re- 
turned goods,  he  fays,  he  was  confirmed  in 
opinion  that  it  was  right,  by  the  conftant 
pradice,  by  the  opinions  of  former  attorney  s- 
general,  and  by  the  judgment  of  the  then 
(hitfjHjlke  Eyre. 

(a)  In  1703.  ViJ.  ant.  190. 
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PART  II.  This  praftice  however,  as  far  as  regards 
ii.carTi.  TO  flopped  by  flat.  1 1 . Geo.  i . c.  30. 

A.  D.  1783.  which  complains,  that  tea  imported  into 

TRADE  WITH  r » I _ 

ASIA,  Flanders  and  Holland  from  the  Eaft  Indies 
*aVirica!°  ufed  to  be  imported  into  this  kingdom  on 
pretence  that  it  had  been  formerly  exported 
from  hence  ; and  to  prevent  fuch  abufes  in 
future  it  enads,  that  no  tea  fhall  be  im* 
ported  but  from  the  place  of  its  growth, 
although  itmay  have  been  formerly  exported 
from  hence  ( a).  In  other  refpeds  the  pradics 
feems  to  have  been  fully  eftablilhed. 

The  following  queftions  arofe  upon  cafes 
peculiarly  circumftanced,  and  were  founded 
on  a fuppolition  that  the  general  point  was 
fettled.  Some  faflafras  was  brought  to  the 
port  of  Cowes,  but  was  not  landed  ; it  was 
only  reported  there  for  Lifbon,  to  which 
place  it  was  carried,  and  then  brought  back. 
Sir  Dudley  Ryder  {b),  upon  this  occafion,  was 
of  opinion,  that  the  pradice,  with  regard  to 
goodsoriginallyduly  imported, on  the  duties 
being  paid,  or  fecured,  was  an  indulgence 
juftified  only  by  long  ufage ; and  as  there 
was  no  like  ufage  in  the  prefent  cafe,  and 
*it  had  not  the  fame  equitable  reafons  at* 

(«)  Sed.  8.  (j)  25  April  1743. 
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tending  it,  he  thought  the  commiflioners 
were  not  fufficiently  warranted  to  admit 
thefe  goods  to  an  entry. 

On  the  other  hand,  where  elephants’  teeth 
had  been  carried  into  Ireland  as  prize,  and 
there  condemned,  and  then  Ihipped  for 
Hamburgh,  and  brought  back  from  thence^ 
Sir  Dudley  Ryder  was  of  opinion,  that  as  thefe 
goods  might  have  been  imported  here 
originally  from  Ireland,  they  ftood  upon  the 
fame  footing  as  goods  returned  hither,  and 
therefore  might  be  admitted  to  an  entry  as 
fuch. 
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12. CAR. II.  TO 
A.  D.  1783. 
EUROPEAN 
TRADE. 


ri"^HE  European  Trade  is  the  next  objeft 
which  prefents  itfelf  in  the  Aft  of 
Navigation.  In  the  aft  of  1651  the  whole 
of  this  trade  was  regulated ; and  it  was,  ia 
fome  refpefts,  fubjefted  to  the  fame  reftric- 
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rions  as  thofe  impofed  on  the  trade  of  Afia, 
Africa,  and  America,  in  the  fourth  feftion 
of  the  new  ad.  But  the  parliament  now 
thought  proper  to  fubjed  only  a portion  of 
it  to  regulation  ; the  reft  was  left  at  large  ; 
and  in  this  refped  fome  facrifice  was  made 
to  the  interefts  of  our  commercial  neigh- 
bours, who  had  complained  fo  heavily  of 
the  partial  fpirit  of  the  former  ad. 

It  was  ordained,  in  the  eighth  fedion, 
that  no  goods  or  commodities  of  the  growth, 
produdion,  or  manufadure,  of  Mufcovy^ 
or  of  any  of  the  countries,  dominions,  or 
territories,  to  the  Great  Duke,  or  emperor 
of  Mufcovy  or  Ruffia  belonging  ; as  alfo 
no  fort  of  mafts,  timber,  or  boards ; no 
foreign  fait,  pitch,  tar,  rofin,  hemp,  or  flax, 
raid  ns,  figs,  prunes,  olive-oils ; no  forts  of 
corn  or  grain,  fugar,  pot-afhes,  wines,  vine- 
gar, or  fpirits  called  aqua  vita  or  brandy 
wine,  fliall  be  imported  into  England, 
Ireland,  Wales,  or  the  town  of  Berwick, 
in  any  Ihip  or  vefTel  whatfoever,  but  in 
fuch  as  do  truly  and  without  fraud  belong 
to  the  people  thereof,  or  fome  of  them, 
as  the  true  owners  and  proprietors,  and 
whereof  the  mafter  and  three-fourths  of  the 
O 3 mariners 
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F A « T II.  mariners  leaft  arc  Englifli.  And  that  na 
i».cAR.ii.To  currants,  nor  commodities  of  the  growth, 
iWRopE^AN  produftion,  or  manufafture,  of  any  of  the 
iRADt.  countries,  iflands,  dominions,  or  territories, 
tp  the  Ottoman  or  Turkiih  empire  belong- 
ing, lhall  be  imported  into  any  of  the  before- 
mentioned  places,  in  any  fliip  or  vcffel  but 
X’hich  is  of  Englilh-^«;7/,  and  navigated  as 
aforefaid,  and  in  no  other,  except  only 
(which  exception  is  conftrued  to  apply  not 
only  to  Turkey,  but  to  Rudia,  and  the 
enumerated  articles  before-mentioned)  fuch 
foreign  fliips  and  veflcls  as  are  of  the  built 
* of  that  country  or  place  of  which  the  Paid 
goods  arc  the  growth,  produdion,  ormanu- 
faiflurc  refpedlively,  or  of  fuch  port  where 
ijic  Paid  goods  can  only  be,  or  moil  uPually 
are,  firft  fhipped  for  tranfport^tion,  and 
whereof  the  mailer  and  three-fourths  of  the 
mariners  at  leaft  are  of  the  Paid  country  or 
place,  under  pain  of  forfeiting  the  fliip  and 
goods  (^7). 

The  prohibition  to  import,  except  only 
in  Englifh  Ihips,  or  (hips  of  the  country 
whence  the  commodities  come,  does  not,  w’e 
fee,  extend  by  the  prefent  aft,  as  it  did  by  the 

(a)  Seft.  8. 

old 
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bid  one,  to  all  Europe,  but  is  confined  to  p * it  t li.^ 
the  commodities  of  Ruffia  and  Turkey,  and  13.  CAR.  II.  TO 
to  the  articles  that  are  above  fpecially  enu-  sbropHn 
merated  ; fo  that  any  European  merchan-  trade. 
dize  not  there  enumerated,  and  not  of  the 
growth,  produdlion,  or  manufacture  of 
or  Turkey,  may,  by  this  aft,  be  im- 
ported in  a fhip  not  Englilh-built,  nor  of 
the  country  from  whence  the  merchandize 
comes. 

The  aft  went  a (tep  further  with  regard 
to  the  enumerated  articles  (except  wine  and 
vinegar),  and  with  regard  to  all  goods 
of  the  growth,  production,  or  manufac- 
ture of  Rullia  and  of  Turkey  ; for  in  order, 
as  the  aft  fays,  to  prevent  the  great  frauds 
praftifed  in  colouring  and  concealing  aliens' 
goods,  thofe  commodities,  if  imported  in 
any  other  than  Engliih-built  (hipping,  and 
navigated  as  before  mentioned,  are  to  be  , 
deemed  aliens’  goods,  and  pay  accordingly 
to  the  king,  and  to  the  town  or  port  into  * 
which  they  are  imported.  The  fame  was 
ordained  with  regard  to  wines  of  the  growth 
of  France  and  Germany,  or  Spain,  the  iflands 
of  the  Canaries,  or  Portugal,  the  Madeira 
or  Weftern  Iflands  (a).  So  that  fuch  arti- 
^a)  SeS.  9. 
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PART  II.  cles,  even  if  they  came  in  a (hip  of  the 

t - ^ ^ ^ ^ 

12.  CAR.  II.  TO  country,  as  permitted  by  the  preceding 
iurof'ean  claufe,  were  ftill  made  liable  to  a burthen 
TRADE.  in  the  payment  of  the  aliens’  duty  ( a). 

To  thefe  laft  regulations  of  the  European 
trade  the  following  provifoes  were  annexed : 
That  they  (hould  not  be  conftrued  to  impofc 
aliens’  duties  upon  corn  the  growth  of  Scot- 
land, fait  made  in  Scotland,  filh  caught, 
faved,  and  cured,  by  the  people  of  Scotland, 
and  imported  direftly  from  thence  in  Scotch- 
built  (liips,  and  whereof  the  mailer  and  three- 
fourths  of  the  mariners  were  of  his  majcfty’s 
fubjcds ; nor  were  they  to  extend  to  fea-oil 
of  RulCa  imported  from  thence  into  En- 
gland, Ireland,  Wales,  or  the  town  of  Ber- 
wick, in  (hipping  lo;ia  fide  belonging  to  fome 
of  the  faid  places,  and  whereof  the  mailer 
and  three-fourths  of  the  .mariners  at  leafl 
were  Englifli 


Complaintt  The  rellriftions  here  laid  upon  the 
the  European  trade,  though  lefs  preffing  than 
thofe  in  the  former  aft,  were  yet  fuch  as  ^o 
caufe  great  embarralTment,  and  were  foon 

(0)  But  all  aliens'  duties  were  aboliihed  by  Hat;  a4; 
■ Ceo.  3.  c.  i6. 

(1)  Scft.  16. 

complained 
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complained  of,  both  by  the  king’s  own  fub-  ^ "y 
jefts  and  by  foreigners.  Among  other  la.cAn..  h.to 
complaints,  a memorial  was  prefented  by  e^uropeab* 
the  agent  for  the  city  of  Lubec,  one  of  the  TiAoe,- 
Hanfe  Towns,  praying  for  a difpenfation 
from  the  Adi  of  Navigation,  the  Lubeckers 
claiming  this  indulgence  under  pretence  of 
ufage  and  cuftom  ; and  they  had  adlually 
fucceeded  in  obtaining  a licence  to  come 
with  their  own  fhips  and  mariners,  free  fro^^ 
all  reftridlion  whatfoever.  On  the  17th 
September  1662,  this  memorial  was  takea 
into  confideration  in  the  privy  council, 
when  the  lord  chancellor,  the  lord  treafurer, 
the  lord  privy  feal,  and  other  lords,  were 
appointed  a committee  to  confider  the  pro- 
pofal  there  made,  how  far  it  would  be  bene- 
ficial to  the  trade  of  this  nation,  and  how  far 
it  was  merited  by  the  degree  of  privilege 
enjoyed  by  our  merchants  in  the  Hanfe 
Towns.  The  committee  were  to  confult 
with  the  commiffioners  and  farmers  of  the 
cuftomSjthe  Eaftland  merchants,  and  others. 

The  matter  was  fully  debated  and  refolved 
on  ; and  a proclamation  was  iffued,  re- 
calling all  licences,  letters,  or  warrants, 
that  had  been  obtained  contrary  to  the  A6l 
of  Navigation  (a). 

(a)  Counc.  Regill,  and  Anderfon,  Vol.  ii.  626. 

The 
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11. CAR. II  TO 
A.  D.  1783. 
tVROTc  A.S 
TRADk, 


Prohibition  of 
Ooixb  tioin 
lilt  Nctbcr- 
bivUand  Gtr- 

ininy. 


The  reprcfentations  of  our  own  merchants 
and  of  foreigners,  at  this  time,  prevailed 
fo  far  with  his  majefty,  that  an  order  of 
council  was  made,  on  24th  September  1662, 
dircfting,  that  the  lord  chancellor,  lord 
trcafurer,  and  the  chancellor  of  the  ex- 
chequer, callingtotheiraffiftance  thejudges, 
king’s  counfel,  and  chief  officers  and  far- 
mers of  the  cuftoms,  Qiould  advifc  about 
preparing  a bill  for  explaining  and  invali- 
dating fuch  parts  of  the  A&  of  Navigation 
as  daily  proved  dcftrujftive  to  his  majefty’s 
trading  fubjefts  (<i).  But  this  was  not  followed 
by  any  projed  for  relaxing,  in  any  manner 
whatever,  the  rule  of  trade  already  laid  down. 
On  the  contrary,  we  fee  the  parliament  em- 
ployed, almoft  at  that  very  time,  in  framing 
the  A-7  of  Frauds,  by  which  a new  rcflridion, 
ftill  more  embarraffing,  was  impofed  on  die 
European  Tr{ide. 

This  is  flat.  13.  8c  14,  Car.  2.  c.  ir. 
which  purports  to  be  for  explanation 
of  “ doubts  and  difputes  concerning  the 
“ Aft  of  Navigation,  about  fome  goods 
‘‘  therein  prohibited  to  be  brought  from 
“ Holland,  and  the  parts  and  ports  therc- 
“ abouts.”  This  was  declaring  plainly  the 
defign  of  that  aft,  but  not  reciting  its  words  ; 
(a)  Counc.  Regill. 

for 
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for  no  fuch  prohibition,  in  terms,  is  to  be  * » t u.^ 
found  in  the  ftatute  : but  this  tvas  the  Ian-  is-car.h.to 
guage  of  the  time  ; and  we  have  before  European 
noticed  a public  paper,  which  fpeaks  of  trade. 
j^oods  prohibited  by  the  a£l  in  Hollands  Jhips, 

We  are  told,  the  doubts  and  difputes,  here 
alluded  to,  were  thofe  which  we  know  were 
entertained  at  one  time.  Whether  thefourth 
feftion  did  not  apply  to  the  commodities  of 
Europe,  as  well  as  thofe  of  Afia,  Africa, 
and  America  ? and  that  this  aft  was  made  to 
fettle  it,  at  leaft  in  the  particular  articles 
here  fpecified.  But  the  occafion  of  the  aft 
may  be  aferibed  to  the  following  confidera- 
tions  : 

Complaint  had  been  made,  Firft,  that 
plantation  goods  ufed  to  be  carried  to  Hol- 
land and  Germany,  and  were  after\vards 
brought  from  thence  by  our  own  merchants. 

Secondly,  That  our  own  merchants  content- 
ed themfelves  with  fetching  from  Holland 
^nd  Germany  many  of  the  commodities  enu>» 
mcrated  and  deferibed  in  the  eighth  feftion  of 
the  Aft  of  Navigation.  It  is  true,  plantation 
goods,  and  the  commodities  of  Afia,  Africa, 
and  America,  could  not  lawfully  be  brought 
from  the  Netherlands  or  Germany,  becaufc 
thofe  were  not  the  ul'ual  ports  for  their  firft 

(hipping  ; 
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f Att  II.  ^ (liipping  ; but  if  they  underwent  there  any 
ii.cak'ii.to  manufafturing,  we  have  before  feen  they 
(VRoreAM  niight  legally  be  imported  from  thence. 

TRADE.  The  commodities  of  the  eighth  feftion 
might  alfo  legally  be  brought  from  Holland, 
or  any  other  place,  in  Englifh  (hipping. 
A conliderable  carrying-trade,  therefore, 
would  be  loft  to  us,  and  would  remain  with 
the  merchants  of  Holland,  of  Hamburgh, 
and  other  maritime  towns,  in  fpite  of  the  Act 
of  Navigation,  if  our  merchants  were  per- 
mitted to  furniflt  themfelves  by  Ihort 
voyages  to  thofe  neighbouring  ports,  and 
were  not  compelled  to  take  upon  them  the 
burthen  of  bringing  thefe  articles  from  thg 
countries  where  they  were  produced. 

To  force  the  merchants,  therefore,  upon 
longer  voyages,  and  lb  to  extend  the  (liip- 
ping  and  navigation  of  the  kingdom,  it  was 
by  this  ftatute  cnafted  and  declared,  that  no 
fort  of  wines  (other  than  Rhenilh),  no  fort 
of  fpicery,  grocery,  tobacco,  pot  alhes, 
pitch,  tar,  fait,  rofin,  deal-boards,  fir-tim- 
ber, or  olive-oil,  lhall  be  imported  into 
England,  Wales,  or  Berwick,  from  the 
Netherlands  or  Germany,  upon  any  pre- 
tence whatfoever,  in  any  fort  of  (hips  or 

velfels 
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vcflels  whatfoever,  upon  pain  of  forfeiting  ^ n. 

the  (hip  and  goods  (a).  h.car.ii  to 

. A.  D.  178]. 

EUROPEAN 

It  is  probable  the  makers  of  this  prohi-  toade. 
bitory  claufe  did  not  look  back  to  former 
ftatutes  when  they  penned  this  provifion. 

*Thofe  who  had  the  conftruing  of  it  have 
taken  into  their  view  what  had  been  before 
done  by  the  Legiflature ; and  they  have 
conftrued  include  fuch  articles  as 

are  clalTed  under  that  title  in  the  Book  of 
Rates,  among  which  is  fpicery.  The 
articles  are  thcfe  ; almonds,  annifeeds, 
cloves,  currants,  dates,  ginger,  liquorice, 
mace,  nutmegs,  pepper,  cinnamon,  raifins, 
figs,  prunes,  and  I'ugar  (b).  The  Confoli- 
dation  Aft  fiat.  27.  Geo.  3.  has  followed  the 
fame  ruleforclaffinggrocery,with  afmallad- 
dition  in  the  articles.  They  are  there  ranked 
thus;  almonds,  annifeeds,  cinnamon, cloves, 
currants,  dates,  figs,  ginger,  liquorice, 
mace,  nutmegs,  pepper,  pimento,  plumbs, 
prunes,  raifins,  fugar.  Moft  of  the  articles. 


(a)  Sea.  23. 

(^)  What  puts  it  out  of  doubt,  whether  any  articles 
Slight  be  confidered  as  fpicery,  though  not  fpecihed 
among  other  fpices,  under  this  head  of  grocery,  there  is 
added  in  the  Book  of  Rates  a note  for  giving  an 
eafement,  in  point  of  duty,  to  all  fpicery  (except  pepper, 
one  of  the  fpeciiied  articles),  if  imported  direfily  from  the 
place  of  their  growth; 

therefore. 
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FART  iL  therefore,  intended  by  this  provilion,  wcrcf 
i*.cAR  ii.To  the  produAions  of  Afia,  Africa,  or  America  ; 
tuRoreAii'  regard  to  them  the  prohibition 

trade.  jjQ  more  than  a repetition  of  that  pro- 

vifion  in  the  Adt  of  Navigation,  which  re- 
quires fuch  articles  to  be  brought  from  the 
place  of  their  growth.  If,  indeed,  they  had 
undergone  fuch  a manufacturing  in  the  Ne- 
therlands or  Germany  as  would  conftitute 
them  a manufadture  of  thofe  places,  they 
might  be  brought  from  thence  under  the 
Adi  of  Navigation  ; and  in  refpedl  to  fuch 
articles  this  prohibition  was  wholly  a new 
law.  It  was  likewife  a new  law  in  regard  to 
fuch  articles  here  mentioned  as  were  Euro- 
pean commodities. 


ProTlfion  In 
the  Treaty  of 
Breda. 


This  prohibition  was  a fevere  blow  tO 
the  (hipping  of  Holland,  after  what  it  had 
luffered  from  the  Navigation  Adi.  Perhaps 
it  was  more  grating,  as  it  was  more  marked 
than  the  former  meafure.  At  the  time  of  fct-‘ 
tling  thearticles  of  navigation  and  commerce 
that  were  figned  at  Breda,  in  July  1667,  the 
States-General  made  a point  to  (lipulate  fora 
repeal  of  this  law.  King  Charles  confented  j 
and  the  firft  provifion  in  that  treaty  is, 
that  it  (hould’be  lawful  for  the  States- 
“ General,  and  their  fubjedls,  to  carry  into 

“ England^ 
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**  England,  in  their  (hips,  all  fuch  conimo- 
**  dities,  as  growing,  being  produced,  or 
manufadtured,  in  Lower  or  Upper  Ger- 
“ many,  are  not  ufually  carried  fo  fre-* 
“ quently  and  commodiou/ly  unto  fea-pons 
“ (thence  to  be  tranfported  to  other  coun- 
“ tries)  any  other  way  but  through,  the  tcrri- 
tories  and  dominions  of  the  United  Ne- 
therlands,  either  by  land  or  by  rivers  (j).” 
But  no  ftatute  was  pafTed  for  carrying  this 
llipulation  into  execution,  nor  does  it  appear 
that  it  was  at  all  brought  into  difcuflion, 
either  in  the  parliament  or  council. 

However,  after  fome  lapfe  of  time,  and 
tvhen  the  advantages  and  difadvantages  of 
this  prohibition  had  been  weighed  and 
compared,  the  parliament  confented  to 
grant  a panial  relaxation  of  it  with  regard 
to  Germany.  Firft,  By  flat.  i.  Ann.  ft.  i. 
c.  i2.  Hungary  wines  are  permitted  to  be 

(a)  The  defcriptlon  given  in  this  treaty  of  this  A<5t  of 
Explanation.andoftlicAilof  Navigation,  is  worth  notice: 
“ That  for  the  elucidation  of  that  aft  which  the  king  of 
" Great  Britain  canfed  to  be  publifhed  in  the  year  i66o, 
" for  the  encouragement  of  navigation  in  his  own  fub* 
“ jefts,  whereby  ftrangers  are  prohibited  to  import  any 
" commodities  into  England,  but  fuch  as  are  of  their  own 
" .growth  and  manufafture  which  is  by  no  means  a 
esrreft  defeription  of  the  Navigation-Aft. 

imported 
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imported  from  Hamburgh.  Secondly,  Br 
flat.  6.  Geo.  i.c.  15.  it  was  permitted  to  any 
of  the  king’s  fubjeds  to  import  fir-timber, 
fir-planks,  mafts,  and  deal-boards,  of  the 
growth  of  Germany,  from  any  port  or  place 
of  Germany  into  this  kingdom,  in  Britilh- 
built  (hips  only,  owned  by  his  majefly’s 
fubjeds,  and  whereof  the  mailer  and  three- 
fourths  of  the  mariners  at  lead  are  Britifh 
fubjeds,  on  paying  the  fame  duty  as  the 
fame  articles  pay  when  imported  from 
Norway  (a).  And  we  (hall  foon  fee,  that 
by  a (latute  made  in  the  prefent  king’s  reign 
certain  German  wines  are  permitted  to 
come  from  the  Auftrian  Netherlands. 

Such  are  the  principal  laws  that  w'crc 
maderefpeding  the  European  Tradeduring 
this  period  of  our  Navigation-Hiftory. 
One  remains,  paflTed  in  the  twenty-fecond 
yearof  his  prefent  majefty’s  reign, and  juftnow 
alluded  to  (b),  which  was  made  for  amend- 
ing the  Ads  of  Navigation  in  fome  par- 
ticulars where  they  were  thought,to  be  too 
fevere.  But  I fhallpoftpone  the  confideration 
of  this  (latute  till  we  havefird  fecn  what  were 
the  difficulties  which  occafioned  the  parlia- 
ment to  interpofe,  and  apply  the  remedies 
contained  in  that  datute. 

(d)  SeA.  a.  (^)  Stat.  22.  Geo.  3.  c.  78. 

A CONSIDERABLE 
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A CONSIDERABLE  portion  of  the  Euro-  part  n. 
pean  trade  contained  in  the  eighth  fedlion  ri.cAR.n.  ro 
of  the  Navigation  Aft,  was  confined  to  the  . 
exclufive  poirefllon  of  certain  Companies  ; trau*. 
ihe  Hamburgh  Company^  heretofore  called  the 
Merchants  Adventurers,  the  Eajlland  Company, 
the  RuJJia  Company,  and  the  Turkey  Company. 

The  monopoly  enjoyed  bythefe  Companies 
had  been  great  fubjeft  of  complaint,  and  this 
occafioned  the  interpolition  of  parliament ; 
which,  by  direfting  the  admiffion  to  be 
mad^  more  cafy,  in  a great  meafure  did 
away  the  mifehiefs  of  the  exclufive  privi- 
lege. The  firft  inftance  of  this  fort  of  inter-  The  EafiUnJ 
pofition  is  in  flat.  z£.  Car.  2,  c.  7.  which 
was  made  for  encouraging  the  Greenland 
and  Eaftland  trades : it  was  thei  eby  or- 
dained, that  it  fliould  be  lawful  for  all  the 
king’s  fubjefts  of  England,  Wales,  and 
Berwick,  and  for  every  other  perfon  of 
•what  nation  foever,  refiding  and  inhabiting 
here,  freely  to  trade  into  and  from  Green- 
land and  thofe  fcas,  and  there  take  whales 
•and  all  other  forts  of  fi(h,  and  to  import 
into  this  kingdom  all  forts  of  oil,  blubber, 
and  fins  thereof,  and  to  ufe  and  exercife  all 
other  trade  to  and  from  Greenland  and 
thofe  parts  (aj. 

. Se&.  I. 
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p A RT  II.  In  the  reign  of  James  and  Charles  I.  pro- 
iz.cAR.it.  TO  clamations  had  been  iflTued,  according  to  the 
euROPEAM'  fafliion  of  thofe  times,  prohibit'mg  any, 
TRADR.  whether  natives  or  foreigners,  from  import- 
ing whale-fins,  or  whale-oil,  except  only 
the  Ruflia  Company  (a).  It  does  not  ap- 
pear that  any  fuch  prohibitions  had  been 
made  in  the  reign  of  Charles  II. ; but  this 
parliamentary  provifion  had  the  cffedl  of  re- 
moving all  doubt  or  difficulty  that  might 
belong  to  this  excrcife  of  prerogative. 

The  Eajland  Company  fubfifted  under  a 
charter  granted  by  queen  Elizabeth  in  1 579, 
for  regulating  the  commerce  into  the  Eaji 
country  ; a name  antiently  given,  and  ftill 
continued  by  mercantile  people,  to  the  ports 
of  the  Baltic  fea,  more  particularly  thofe  of 
Pruflia  and  Livonia.  They  were  by  this 
charter  to  enjoy  the  foie  trade  through  the 
Sound  into  Norway,  Sweden,  Poland,  Li- 
thuania (excepting  Narva,  which  was  with- 
in the  charter  of  the  Ruflia  Company), 
Pruffia,  and  alfo  Pomerania  from  the  river 
Oder  eaftward,  Dantzic,  Elbing,  and  Ko- 
ningfberg ; alfo  to  Copenhagen  and  Elfinore, 
and  to  Finland,  Gothland,  Bornholm,  and 
Oeland.  This  charter  was  confirmed  by 
another  from  Charles  I.  in  1629  (^). 

C a)  Anderfbn.  (^)  AnderAin. 

Ik 
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In  the  fame  ftat.  25.  Car.  2.  the  following  part  n. 
provifions  were  made  for  laying  open  a very  )i.car.u.to 
confiderable  part  of  this  trade  : It  was  de-  f 
dared  lawful  for  any  native  or  foreigner  at  trad*. 
all  times  to  have  free  liberty  to  trade  into 
and  from  Sweden,  Denmark,  and  Norway; 
Dotwithftanding  the  charter  to  the  Eaftland 
merchants^  or  any  other  charter ; and  fur- 
ther, that  every  pcrfon  being  a fubjeft  of  * 
this  realm  might  be  admitted  into  the  fel- 
lowlhip  of  merchants  of  Eaftland,  on  pay- 
ing forty  Ihillings  and  no  more^^y ; which 
latter  provifion  made  the  trade  to  the  other 
parts  within  the  limits  of  the  charter  eaftly 
acceftlble. 

The  Ru0a  Company  fubfifted  by  virtue  of  The  Ruflla 
a charter  granted  by  Philip  and  Mary  in 
the  firft  and  fecond  year  of  their  reign, 
which  was  confirmed  by  a private  ftatute 
pafled  in  the  eighth  year  of  queen  Elizabeth. 

The  charter  was  granted  to  them  under  the . 
ftile  of  Tbt  Merchants  Adventurers  of  En- 
gland for  the  Difcoverj  of  Lands^  Territo- 
ries, IJkSi  Dominions,  and  Seigniories  un- 
known, and  not  before  their  late  Adven- 
ture or  Enterprife  by  Seas  or  Navigation 

(4)  Sea.  s,  6. 
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FART  11.  commonly  frequented  (a).  In  the  ftatute 
ji.  ca'rTii.to  they  were  defcribed  by  the  name  of  The 
EUROPEAN*  FeUozvJiip  of  Engltjh  Merchants  for  Difco^ 
TRAM.  .^tfy  of  Trades.  The  extent  of  their 
rights  under  the  ftatute  was,  the  foie  privi- 
lege of  trading  to  and  from  the  dominions 
and  territories  of  the  emperor  of  Ruffia  ly- 
ing northward,  north-eaftward,  and  north- 
weftward  from  the  city  of  London  j as  alfo 
to  the  countries  of  Armenia  Major  or  Minor, 
Media,  Hyrcania,  Perfia,  or  the  Cafpian 
fea.  It  was  faid  in  ftat.  to.  & ii.  Will.  3. 
c.  6.  to  be  commonly  called  The  Ruffia  Com- 
fai^. 

In  the  reign  of  king  William  it  was 
thought  this  trade  might  be  confiderably 
enlarged,  if  the  admifllon  of  perfons  into 
the  Company  was  made  more  eafy  ; and  that 
it  would  be  very  proper  to  afcertain  the  fee 
of  admilfion,  which  had  not  been  done  either 
by  the  charter  or  ftatute.  It  was  accord- 
ingly ena(fted  by  the  ftatute  juft  mentioned, 
that  every  fubjedt  of  this  realm  might 
be  admitted  into  the  Company  upon  pay- 
ment of  five  pounds  only  (b). 

{a)  See  Hacklnyt,  Vol.  I.  p.  258  to  274,  for  the 
charter  and  other  matters  relating  to  the  Ruffia  Company. 

{b)  ScA.  1,  2. 

The 
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The  trade  to  the  Levant  fubfifted  Under  n. 

a charter  granted  ip  the  third  year  of  king  h.car.h.to 
James  I.  confirmed  by  letters  patent  of  the 
thirteenth  year  of  Charles  II.  The  incor-  trade, 
poration  was  by  the  name  of  The  Governor 
and  Company  of  Merchants  of  England  trading 
into  the  Levant  feas.  The  qualifications  for 
admiflion  to  this  Company  were  thefe  : they 
were  to  be  mere  merchants ; and  no  perfon 
rcfiding  within  twenty  miles  of  London  was 
to  be  admitted,  unlefs  he  was  made  free  of 
the  city.  The  fee  of  admiflion  was  by  the 
charter  of  James  I.  twenty-five  pounds 
for  thofe  under  twenty-fix  years,  and  fifty 
pounds  for  thofe  above  that  age.  The  great- 
ncfs  of  this  fee,  and  the  peculiarity  of  the 
defcription  of  candidates,  were  thought  un-. 
neceflary  reftraints  ; and  by  fiat.  26.  Geo.  2. 
c.  18.  it  was  enafted,  that  every  fubjeft  of 
Great  Britain  may  be  admitted,  upon  pro- 
per application,  into  the  Turkey  Company^  The  Turkey 
upon  paying  the  fum  of  twenty  pounds, 
and  no  more  { a)  ; and  all  perfons  free  of 
that  Company  may,  feparately  or  jointly, 
export  from  Great  Britain  to  any  port  or 
place  within  the  limits  of  the  letters  patent, 
in  any  Britifh  or  plantation-built  Ihip,  na- 
vigated according  to  law,  to  any  perfon  be- 

(«)  Seft.  I. 
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ing  a freeman  of  the  Company,  and  a Chrif-  ’ 
tian  fubjed:,  and  fubmitting  to  the  direc- 
tion of  the  Britiih  ambaflador  and  confuls 
2ny  goods  not  prohibited  to  be  exported, 
and  import  in  like  manner  from  any  place 
within  the  faid  limits  raw  filk,  or  any  other 
goods  purchafed  within  thofe  limits,  and 
not  prohibited  by  law  (a). 


The  limits  of  this  trade  were  mentioned 
very  generally  in  the  firft  charter  granted  in 
1381  ; the  liberty  there  given  was,  “ to 
trade  to  Turkey.”  In  the  fecond  charter 
in  1393,  the  trade  is  fpecified  more  parti- 
cularly ; namely,  “ to  Venice,  Zantc,  Ce- 
phalonia,  Candia,  and  other  Venetian  terri- 
tories ; the  dominions  of  the  Grand  Seignior 
by  land  and  fea,  and  through  his  countries 
over-land  to  the  Eaftindies/’  Thefe  chaners 
were  both  temporary ; tht  firft  for  feven, 
the  fecond  for  twelve  years  (^). 

No  parliamentary  provifion  was  made  for 
opening  the  Hamburgh  trade.  This,  the 
oldeft  of  our  trading  Companies,  and  here- 
tofore more  ufually  called  Merchants  Adven- 
turers, had  taken  warning  from  the  re- 
(«)  S.a.  3. 

(h)  Whether  the  limits  continued  the  fame  under  the 
charter  of  king  James  and  king  Charles  II.  I do  not 
know,  not  having  been  ahls  to  fee  either. 

peated 
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peated  complaints  made  of  their  monopoly,  ^ n.^ 

(the  laft  of  which  was  in  i66i)  and  had  fa*  i*.  ca».h.to 
cilitated  the  admiffion  by  private  regula- 
tions  made  by  themfelves.  Add  to  this,  it  trade, 
was,  like  the  Hudfon’s  Bay  Company,  with- 
out any  parliamentary  fandion ; and  had 
not  been  able  even  during  the  reigns  of 
Charles*!!,  and  James  II,  to  proted  its  ex- 
clufive  privileges  againft  the  fcparate  ad- 
venturers (<i). 


Among  the  information  which  is  to 
throw  light  upon  the  foregoing  provifions, 
we  find  fome  few  decifions  of  courts.  The 
European  trade  ftood  principally  upon  the 
eighth  fedion  of  the*  Ad  of  Navigation, 
and  the  prohibition  contained  in  the  Statute 
of  Frauds  refpeding  the  Netherlands  and 
Germany.  What  we  have  to  fay  refpeding 
the  articles  of  the  European  trade  being 
wholly  confined  to  thofe  contained  in  this 
fpecial  prohibition,  it  will  be  more  conve- 
nient to  difpofe  of  them  firft,  and  then  we 
may  proceed  to  confider  the  eighth  fedion. 


Pitch  is  one  of  the  articles  prohibited  u&gesosotra. 

V n.  o ^ ^ ■ r ry  to  the  Pro. 

by  itat.  1 3.  & 14.  Car.  2 . c.  1 1 . to  come  from  hibition. 
the  Netherlands;  hut  v/hca  white piicb,  the 
produd  and  manufadure  of  Germany,  was 

(a)  Andcrfon, 

P 4 imported 


Digitized  by  Google 


2i6 


HISTOT^Y  OF  THE  LAW  OF 


V A R T II. 


1*.  CAR  II.  TO 

A.  D.  1783, 
EVROPEAN 
TRADE. 


imported  from  Rotterdam,  it  was  held  by 
Mr.  Warde  that  if  it  had  been  the  con- 
ftant  ufage  ever  fince  the  aft  to  allow  it  to 
be  fo  imported,  that  might  give  fome  light 
to  the  intention  of  the  law  that  this  com- 
modity bad  not  been  looked  upon  as  any 
fort  of  pitch ; for  if  it  was  agreed  to  be  a 
fort  of  pitch,  he  confidered  it  as  undoubt- 
edly prohibited. 

The  following  is  andther  inftance  where 
ufage  was  permitted  to  over-rule  the  ftri<ft 
fenfe  of  the  wording  in  this  aft  of  explana- 
tion. This  aft  prohibits  the  importatioi^ 
from  the  Netherlands, and  Germany  of  all 
wines,  'except  Rhenifh.  In  point  of  prac- 
tice, feveral  other  wines,  befides  Rhenilh, 
had  been  brought  from  the  Netherlands  and 
Germany,  as  Mofelle  andNcckar  wines.  The 
extent  of  the  prohibition  as  to  this  point  was 
fubmitted  to  the  law-officers  ; and  it  was 
the  opinion  of  Sir  Thomas  Trevor,  that  wines 
of  the  growth  of  Hungary  are  not  reftrain- 
cd  by  this  ftatute  from  being  imported 
from  the  Netherlands  and  Germany  : for,  in 
his  opinion,  the  exception  in  favour  of 
Rhenifh  wine  extended  to  all  wines  of  th? 

(a)  1 9 Otfloher  I ^92, 

growth 
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growth  of  Germany  or  the  emperor’s  do- 
minions thereabouts,  and  was  not  to  be  con- 
fined to  the  ftrift  literal  fenfe  of  the  words, 
namely,  to  fuch  wines  as  grow  on  the  borders 
of  the  Rhine,  but  muft  be  taken  according 
to  the  common  acceptation  of  the  word,  by 
which  all  wjnes  of  the  growth  of  Germany 
or  the  emperor’s  dominions  were  generally 
called  Rhenilh ; which  conftrudtion  was  for- 
tified, in  his  judgment,  by  the  ufage,  fince 
the  making  of  the  ftatute,  of  allowing  other 
wines  of  the  growth  of  Germany  to  be  fo 
imponed. 

Sir  John  Hawles  agreed  in  this  opi- 
nion as  far  as  regarded  all  wines  of  Ger- 
many ; but  he  thought  Hungary  wine  could 
not  be  impeurted  within  the  meaning  of  this 
aft,  Hungary  being  a country  diftinft  from 
GeiTnany,  though  under  the  dominion  of 
the  emperor ; and  he  thought  Hungary 
wine  a cafus  omijfus  in  the  aft.  We  have 
feen  the  Legiflature  by  ftat.  i.  Ann.  ft.  i. 
c.  12.  f.  1 12.  have  put  Hungary  wines,  if 
imported  from  Hamburgh,  on  the  fame 
footing  in  point  of  duty  as  Rhenifh  wine, 
or  wines  of  the  growth  of  Germany  ; which 
fettled  the  doubt  as  to  importation  from 
Hamburgh,  but  left  the  reft  of  Germany  and 
the  Netherlands  as  they  were  before.  But 

now. 


, *17 

f A RT  ir. 

' — - — * 
11.  CAR.II.TO 
A.  D.  17*3.  ■ 

EUROPEAS 
TRADE. 


Digitized  by  Google 


2i8 


HISTORY  OF  THE  LAW  OF 


TA»T  n.  now,  by  ftat.  22.  Geo.  3.  c.  78.  wines  being 
ix.cAK.ii.To  the  growth,  produition,  or  manufadure,  ot 
lijROPEAH  Hungary,  the  Auftrian  dominions,  or  any 
TEADi.  part  of  Germany,  may  come  from  the 
Auftrian  Netherlands,  or  any  place  fubjeft 
to  the  emperor  or  the  houfe  of  Auftria,  on 
the  lame  duty  as  Rhenilh  wine  ; as  aUb  or- 
ganzine  thrown  lilk  upon  the  fame  duty  as 
if  imported  from  Italy. 

’By  the  fame  ftatute,  all  dnigs  of  the 
’ growth,  produdlion,  or  manufa<fture  of  Hun- 
gary or  Germany  (which,  fays  the  a(ft,  had 
been  theretofore  ufually  imported  from  Rot- 
terdam upon  the  low  duties),  laden  or  {hip- 
ped at  any  place  ip  the  Auftrian  Nether- 
lands, or  at  any  port  in  Germany,  and  im- 
ported from  thence  in  Britifli-built  Ihippingj 
are  to  be  taken  as  imported  diredUy  from 
the  place  of  their  growth,  produdion,  or 
manufadlure,  and  are  to  pay  duties  accord- 
ingly  (a).  Silk  and  drugs  are  not  among  the 
prohibited  articles  ; and  thefe  provifions 
about  duties  are  not  ftridly  a part  of  our 
fiibjedl ; but  they  arefo  combined  with  the 
other  matter  of  this  ftatute,  that  I could  not 
avoid  mentioning  them. 

• Grocery  being  one  of  the  articles  pro- 
hibited to  be  brought  from  the  Netherlands 

(a)  I, 

and 
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and  Germany,  feme  annlfeed  imported 
from  Hamburgh  had  been  feized  ; aRnifeed 
being  clafled  in  the  Book  of  Rates  under 
the  head  of  Grocery.  It  was  contended  by 
the  merchants,  that  the  parliament  could 
not  have  meant  to  prohibit  the  importing 
of any  article  from  the  place  of  its  growth ; and 
they  concluded  grocery  wares  to  be,  fugar 
white  and  brown,  fugar-candy  and  loaf-lugar, 
fpices,  and  other  goods  manufadkured  in 
Holland,  or  imported  from/j£>«V  plantations, 
or  trade  abroad;  and  that  as  to  raifins, 
currants,  and  other  goods,  the  growth  of 
other  countries,  they  were  fufficiently  pro- 
hibited by  the  Aft  of  Navigation;  that  an- 
nifeed,  being  ufed  only  in  phyfic,  was  not 
properly  rated  as  grocery  ware  in  the  Book 
of  Rates;  that  grocery  ware  means  what 
is  ufed  in  a kitchen ; and  that  many  articles, 
as  French  and  pearl  barley,  which  are  more 
properly  grocery  than  annifeed,  being  fof 
theufeof  families,  were  daily  imported  from 
Hamburgh,  but  would  not  have  been  permit- 
ted, if  the  Aft  had  not  been’fo  underflood. 

Tins  queflion  being  fubmitted  to  Sir 
Eihiiird  Northey  (a),  he  was  of  opinion, 

(a)  19  March  1702-3. 

that 


p A ar  I I. 
V— — I 
la.CAR.ll.TO 
A.  D.  I7*S> 
EVAoPEAN 
TAABE. 


Digitized  by  Google 


123 


HISTORY  Of  THE  LAW  Of 


TAtT  ti.  that  it  was  very  rcafonablc  to  reftrain  the 
general  words  of  this  prohibition  to  fuch 
A.  D.  1783.  goods  concerning  which  there  was  adoubt 
TiADE.  after  makingthe  Aft  ofNavigation,  whether 
they  were  prohibited  by  that  aft  to  be  im- 
ported fromHolland  and  Germany;  and  not 
to  conftrue  it  according  to  the  utmoft  extent 
of  the  words,  fo  as  to  prohibit  any  goods  to 
be  brought  from  thofe  places  (though  com- 
prized under  the  general  words)  concerning 
which  there  was  never  made  any  doubt.  A 
doubt,  fays  he,  had  been  made,  whether  the 
fourth  feftion  of  the  Aft  of  Navigation 
prohibited  European  goods,  or  only  the 
goods  of  Afia,  Africa,  and  America,  to  be 
imported  from  any  other  place  than  theplace 
oitheirgrowth,  produftion,  ormanufafture; 
and  that  doubt  occafioned  the  provifion  in 
queftion  concerning  Holland  and  Germa- 
ny- And  in  regard  the  doubt  was  of  Euro- 
pean goods  imported  from  Holland  or 
Germany  not  of  the  growth  of  thofe  places, 
and  there  never  was  any  doubt  concerning 
importing  from  thofe  places  goods  of  their 
own  growth,  and  the  praftice  having  been 
{ince  the  aft  fo  to  import  annifeeds  of  the 
growth  of' Hamburgh,  he  thought  it  not 
reafonable  todifturb  the  merchants  in  mak- 
ing 
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ing  fuch  importation  ; which  to  him  feem-  a r t 
ed  not  to  be  the  intent  o£  the  prohibition,  ji.car.h.to 
But  he  thought  annifeeds  were  certainly  e{,°opeV* 
grocery,  being  fo  declared  in  the  Book  of  trade. 
Rates.  ' • 


In  a'more  extenfive  fenfe,  Holland  luis 
been  fometimes  confidered  as  -included  in 
Germany.  It  muft  have  been  in  this  fenfe, 
that  juniper-berries  of  Gerqjany  had  been 
ufually  admitted  from  Rotterdam  on  the 
low  duty,  as  coming  from  the  place  of  their 
growth  ; and  Sir  Dudley  Ryder  (^)  thought 
this  ufage  might  be  maintained,  however  he 
might  decide  on  it,  if  it  were  res  Integra.  It 
is  with  the  fame  latitude  in  words,  that  the 
inhabitants  of  the  United  Provinces  are  by 
us  called  Dutch  i which  appellation  belongs 
properly  only  to  thofe  of  Germany  (c'), 

{i)  »6  May  1750. 

{e)  Germany  is  DeutcUanJ,  and  a German  ii  called 
tin  Dtntthtr.  Thofe  we  call  Dutch  ttys  are  properly  fo 
called,  for  they  are  made  at  Nuremburg  in  Germany, 
and  are  really  Deuubt  luaaren  (or  rather  Numbtrgi/cht 
nmaartn,  as  they  are  termed  in  Germany) , though  they 
are  volgarly  fnppofed,  from  the  abafe  of  the  term  in  this 
country,  to  be  made  in  Holland. 

SoMS 
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PART  n.  Some  French  wines  having  been  bought 
il.  cVrTm.to  in  Holland,  by  the  Queen’s  direftion,  for 
liiROPEAs  became  a queftion.  Whether 

TRADi.  they  could  be  imported  from  thence,  con- 
trary to  this  flat.  13.  & 14.  Car.  2.  ? And  it 
was  held  by  Mr.  Fowls,  Mr.  Northey, 
and  Mr.  Harcourt  (a),  that  her  majefty 
might  lawfully  import  fuch  wines  for  her 
own  ufe.  "fhey  recommended  that  the  im- 
portation Ihould  be  in  the  Queen’s  own 
fliips,  a fign  mlnual  being  given  to  the  cap- 
tains and  commanders  direfling  them,  to 
receive  the  wines  on  board,  bring  them  to 
England,  and  deliver  them  to  the  ftore- 
keeper  of  her  majefty’s  wines.  But  Sir  James 
Montague  (JF)  declared  his  opinion,  that  he 
could  not  advife  fuch  wines  Ihould  be 
bought  in  Holland,  and  imported  from 
thence,  contrary  to  ftat<  13.  & 14.  Car.  2.;  but 
he  thought  the  Queen  Ihould  give  orders 
under  her  fign  manual  to  fome  agent  to  buy 
the  wines  out  of  fome  neutral  {hip,  and  to 
order  them  to  be  put  on  board  fome  of  her 
majefly’s  (hips,  to  be  brought  into  her  ma- 
jedy’s  own  cellar  or  warehoufe:  the  Queen 
not  being,  as  he  conceived,  prohibited  from 

(a)  9 June  1708.  (^)  5 June  1708; 

importing 
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importing  French  wines,  under  the  aft  then  p*  n.^ 
in  force.  ix.car.u.to 

A.  D.  1783. 

BVROPEAII 

The  town  ofDunkirk  having  been  a part  t»adi, 
of  the  Netherlands,  and  for  many  years  an- 
nexed to  the  crown  of  France,  came  by 
treaty  into  the  pofleffion  of  our  crown.  It  was 
made  a queftion  at  that  time  how  this  place 
W'as  to  be  confidered  with  refpeft  to  the  Afts 
of  Navigation ; and  Sir  Edzvard  Nortbey  (a) 
was  of  opinion,  that  although  Dunkirk 
changed  its  owner,  yet  it  remained  a part  of 
the  Netherlands  within  flat.  13.  & 14.  Car.  2 ; 
and  although  it  might  have  a different  con- 
fequence,  if  Dunkirk  were  abfolutely  yield- 
ed to  her  majefty,  and  thereby  became  part 
of  her  dominions,  yet  in  being  put  into  her 
majefty’s  poffeflion  provifionally  only,  on 
agreement  made  between  her  majefty 
and  the  French  king,  French  wine  could 
not  be  imported  from  thence,  but  was  re- 
ftrained  by  the  prohibition  of  that  ftatute. 

Thus  far  of  the  Prohibition  in  the  Aft  of 
Frauds.  We  come  now  toconfider  the  pro- 
Vifionsin  the  eighth  feftion  of  the  Navigation 
Aft.  The  only  part  of  this  claufe  which 

(o)  I Auguft  171a. 

has 
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has  given  rife  to  much  difeuflion  is  that  which 
relates  to  the  Ihipping  in  which  it  is  to  be 
carried  on^ 


A difkicuLty  arofe  from  Comparing 
this  and  the  ninth  fection  with  the  fixth  fec- 
Shipplng  in  tion  of  flat;  131  & 14.  Car.  2.  c.  1 1.  and  it 

Trade  was  made  a doubt,  whether  a Dutch-built 

fliip  Englilh  owned  and  navigated  could  im- 
port wines  from  France,  or  timber  from 
Norway.  And  it  was  held  by  Mr.  Browne ^ 
Afr.  fVarde,  Mr.  Ro^er  North,  arid  Mr.  Pol- 
lexfen  (a),  and  afterwards  by  Sir  Edward 
Northey  (h),  that  fuch  imponation  was  no 
caufe  of  forfeiture,  but  merely  fubjedted 
the  goods  to  aliens  duties- 


By  ftat.  12*  Car.  2.  a foreign  (hip  truly 
belonging  to  the  people  of  England, 
and  made  free  by  the  oath  of  the  owner,  as 
diredled  by  that  adl,  and  manned  with 
a mafter  and  three-fourths  of  the  mariners 
Englilh,  might  lawfully  import  the  goods  in 
queftion,  and  pay  only  fuch  duties  as  the  im- 
porter of  them  in  Englilh-built  (hips  fhould 
pay.  Several  other  privileges  by -that  adt 
‘are  allowed  to  foreign-built  (hips  owned  by 
(«)  March  1689.  28  November  1702. 

Englilh, 
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Englifh,  madcfrccandmanned  asbeforemeft-  ^ f a r t u.^ 
tioned;  and  by  that  aft  fomc  goods  from  ii.car.h.to 
fome  places  are  allowed  to  be  imported  in  Furore  an 
Englilh-built  (hips.  It  was  defigned  by  flat.  t«adb. 
13.  & 14.  Car.  2.  c.  II.  feft.  6.  to  leflen  the 
privilege  allowed  to  foreign-built  fliips, 
though  owned,  made  free,  and  manned  as 
allowed  by  the  former  aft  (but  it  was  not 
intended  totally  to  forbid  the  trading  in  fo- 
reign fliips  owned  by  the  Englifli);  and  for 
.that  purpofe  the  aft  direfted  an  account  to 
be  tranfmitted  to  the  cuHom-houfe  of  all 
forcign-built  fliips  made  free  in  any  of  the 
ports  of  England ; and  provided,  that  only 
fuch  as  fliould  be  in  the  lift  fent  to  the  cuf- 
tom-houfe,  and  by  them  to  the  Court  of 
exchequer  before  Dec.  1662,  ihould  enjoy 
the  privilege  of  a (hip  belonging  to  England : 

“ But  tome,  fays  Sir  Eiwari  Nor  they  y it  is 
**  plain,  it  did  not  take  away  all  the  privileges 
“ allowed  to  foreign  fliips  made  free ; for  it 
**  did  not  take  away  the  method,  direfted  by 
“ the  Aft  of  Navigation,  ofmakingaforeign 
“ fhipfree;”  but  as  to  foreign  fliips  not  in  the 
lift,  and  freed  after  Dec.  1662,  they  were 
to  be  deemed  as  aliens’  fliips;  not  abfolutely, 
but  only  fo  far  as  to  make  the  goods  import-* 
ed  in  them  liable  to  all  duties  to  which 
aliens’  fliips  were  liable  by  the  Aft  ofNaviga- 
- - Q_  tion. 
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rART  It.  tion,  and  which  arc  mentioned  in  the  ninthf 
^cTCTIT^o  fc(ftion  of  that  ad.  And  it  feemed  plain  to 

A.  D.  178J.  ijjg  parliament  did  not  intend  that 

BUROTEAH  ' If  ■ n ■ 

TRADE*  goods  imported  m a foreign  ihip  owned  and 
manned  by  the  Englilh,  and  made  free  after 
Dec.  1662,  fliould  be  forfeited;  for  that 
was  abfolutely  repugnant  to  the  conclufion 
of  the  claufe,  /iaU  he  liable  to  all  duties 
that  aliens*  Jbips  are  liable  unto.  > 

A V opinion  was  once  entertained  and  de- 
livered in  court  from  great  authority,  that 
«he  words  in  this  fedion  were  meant  to  de- 
clare, that  the  commodities  of  Ruffia  and 
the  enumerated  articles  fliould  be  imported 
in  foreign  fliips,  but  that  they  fliould  be 
EngUfli-manned. 

■ I N the  cafe  of  ^cott  v.  Schwartz,  which  hap- 
pened in  13.  Geo.  2.  (a)  it  was  contended  by 
the  counfel  for  the  cFbwn,  and  admitted 
and  reafoned  upon  at  length  by  the  Chief 
Baron  Conans,  that  the  words  expreffing  the 
ftiips  in  which  Ruffia  goods  fliould  be  im- 
ported, fuch  as  belong  to  the  people  thereof,  &?#. 
muft  mean  the  people  of  Ruffia,  and  not 
. the  people  of  England ; and  that  the  policy 

(«)  Comyiu,  67/. 

of 


Digitized  by  Google 


SHIPPING  AND  NAVIGATION.  127 

of  that  provifion  was,  that  Ruffia  (hips  n.^ 

(hould  be  the  bringers  of  thofe  articles,  but  h.caii.ii.  to 
they  fliould  be  navigated  by  Ertglifla  maftcrs 
and  mariners;  and  comparing  it  with  the  trads. 
Wording  refpefting  the  importation  of  ar- 
ticles from  Turkey,  which  requires  the  (hip 
to  be  Englijh-built , it  was  faid,  that 
the  manning  of  Ruffia  fliips  with  Englifti 
mariners  was  a policy  extremely  benefi- 
cial to  Englilh  navigation,  and  fuch  as 
both  countries  would  find  an  advantage  in; 
but  that  it  was  forefeen,  that  Turkilh  fliips 
Would  hardly  be  fuffered  by  the  Mahomet- 
ans to  be  navigated  by  Italian  failors,  nor 
Would  it  be  proper  for  Chriftian  powers  to 
condefcend  to  fuffer  it ; and  therefore  the 
aft  requires  in  that  cafe,  that  where  the  mari- 
hers  were  Englifti,  the  ftiip  alfo  fliould  be 
fuch.  This  feems  to  have  been  the  decided 
opinion  of  the  Chief  Baron  upon  that 
occalion  ( a). 

■■  But  furely  a very  little  verbal  criticifm 
would  have  drawn  from  thefe  words  a diffe- 
rent conftruftion.  For,  in  the  firft  place,  it 
is  not  oniy  the  goods  of  Ruffia  that  are  in 
queftion,  but  alfo  various  other  enumerated 
goods,  which  are  not  expreffed  to  be  the 

' * («)  Ibid.  684. 

0^2  produce 
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produce  of  any  particular  country  ; and 
therefore,  when  we  admit  that  Jhips  belongs 
ing  to  the  people  thereof  may,  when  referred 
to  Ruffia,  have  an  antecedent  to  which  they 
may  refer,  it  may  be  alked,  Vf hit. people 
are  referred  to,  where  no  country  is  mention- 
ed as  the  place  where  the  enumerated  goods 
are  produced } fo  that  in  all  cafes,  except 
that  of  Rul&an  commodities,  this  condruc- 
tion,  put  uponthefe  words,  leaves  them 
without  eifedt  or  meaning. 

In  the  next  place,  thisconftrudlion  feema 
to  be  taken  contrary  to  the  obvious  method 
of  tracing  the  antecedent  referred  to.  For 
the  words  being,  that  no  goods,  ^c.  of  Rujfa, 
i^c.  nor  at^  majts,  ^c.  JhaU  be  imported  into 
England,  Ireland,  Wales,  or  Berwick,  in  at^ 
Jhip  or  vejfel  whatfoever,  but  in  fuch  as  do  trufy 
and  without  fraud  belong  to  the  people  thereof, 
or  fame  of  them,  as  the  true  owners  and  proprie- 
tors thereof,  and  whereof  the  mafter  and  three- 
fourths  of  the  mariners  at  lecfl  are  EngUjh,  the 
natural  conftrudlion  is  to  refer  the  people 
thereof  to  the  laft  antecedent,  England, 
Ireland,  Wales,  and  Berwick,  and  not  to 
Bujfia, 

Lastly, 
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Lastly,  upon  comparing  this  defcriptlon  , 
ef  the  (hips>and  the  manning  of  them,  with  la.cAK.n.T* 
other  defcriptions  of  (hips  in  the  fame  aft,  it  suroigAK 
appears  to  be  the  fame  form  of  wcyds  as  is  tiao». 
ufed  in  various  places,  in  the  former  part 
of  the  aft,  to  defcribe  Englilh  (hipping.  It 
is  ufed,  in  the  firft  feftion,  to  defcribe  the 
(hipping  for  the  plantation-trade;  in  the 
third  feftion,  to  defcribe  thofc  that  are  to 
bring  the  commodities  of  Alia,  Africa,  and 
America;  it  is  nearly  repeated  in  the  fourth 
feftion ; and  as  much  of  it  as  regards  (hips, 
is  ufed  in  the  fifth  feftion  relating  to  the 
filhery ; it  is  likewife  ufed  in  feveral  parts  of 
the  aft  fubfequent  to  the  eighth  feftion.  In- 
deed this  is  the  fenfe  in  which  this  provifion 
w«s  underitood  on  a fubfequent  occafion. 

In  the  cafe  of  Scott  v.  D'jicbez^  in  i6.  & 17. 

Geo.  2.  Lord  Chief  Baron  Parker  lays  down 
the  law  in  that  fenfe,  withopt  noticing  the 
determination  to  the  contrary,  or  that  there 
was  any  doubt  ever  entertained  upon  the 
fubjeftffl), 

“ ' * • 

The  exception  at  the  clofeof  this  feftion 
has  occafioned  fome  difcu(fion ; Except  on}f 
fuch  foreign  fiips  as  are  of  the  hitilt  of  the  coun-i 

{f)  Parker,  a/.ap. 

Qw  3 
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r A R T II.  try  or  place  of  which  the  goodt  are  the  growth^ 
li.  ca'rTii.to  where  the  goods  can  only  be, 

lUROPEAN  ufually  are  frjl Jhippcdfor  tranfportation^ 

TAAoe.  andzvhereofthemajler  and three-fourthsof  the  ma- 
riners at  leajl  are  of  the  faid  country  or  place. 
The  moll  material  doubt  upon  thefe  words 
M»as,  whether  they  applied  only  to  the  lat- 
ter part  of  the  fcdlion  relating  to  currants  and 
the  Turkey- trade,  orextendedtothewholeof 
the  I'edlion.  It  wa$  maintained  by  tlte  crown- 
: lawyers  inthebeforementioned  cafe  of  Scott  v. 
Schwartz,  that  it  was  confined  to  the  Turkey 
trade  ; but  this  was  over-ruled  by  the  Chief 
Baron  Comyhs,  who  clearly  thought  the  cxcep- 
ti6n  extended  to  the  whole  fedlion ; upon  the 
;Conlideration,  that  the  goods  of  Kufiia  and 
tli6  enumerated  goods,  as  well  as  currants 
and  the  commodities  of  Turkey,  are  all  de- 
. dared  in  thenintli  ledionto  be  aUens’  goods, 
if  they  arc  imported  in  other  than  Englifli 
fliipping. 

The  Danes  and  Svyedes  being  at  war,  it 
• became  a queftion.  In  what  light  prize-lhips 
taken  by  one  or  other  of  thofe  powers  Ihould 
be  confidcred  Sir  Edward  Northey  (a)  was 
ef  opinion)  that  a Danilh  Ihip  being  taken  a 

. («)  Feb.  1710. 

prize 


Digitized  by  Google 


shipping  and  navigation.  ^3* 

prize  by  the  Swedes,  and  condemned  in  / 

the  court  of  admiralty  in  Sweden,  the  pro-  IZ. CAR. II. TO 

perty  was  altered,  and  any  Britifh  fubjeft  EUROPEAN 

might  lawfully  purchafe  fuck  Ihip ; and  fuch  tradk. 

(hip  being  owned  by  Britilh  fubjedts  •njight 

import  timber  from  Sweden;  but  Swedes 

being  owners  of  fuch  a (hip  could  not  import 

timber  from  thence,  fuch  (hip  not  being  ofthe 

built  of  Sweden ; which  opinion  feems  well 

founded:  for  though  prize- (hips  with  us 

are  favoured  in  the  fame  manner  as  Britilh- 

built,  this  is  by  fpecial  provifion  in  an  aft 

of  parliament;  and  nothing  fimilar  being 

enafted  with  regard  to  (hips  taken  prize  by 

any  foreign  power,  that  circumftance,  of 

their  being  taken  prize^  cannot  make  them 

of  the  built  of  that  country,  as  the  law  ex. 

prefsly  requires  them  to  be, 

Where  Engli(h-built  (hips  were  fold  to 
foreigners,  and  navigated  by  them,  there 
had  been  a difference  of  opinion,  and  of 
praftice,  as  to  the  qualification  of  fuch  (hips; 
fome  holding,  that  they  were  qualified  un- 
der thisfeftion  of  the  Aft  pf  Navigation; 
others,  that  they  were  not. 

An  Englifh.built  (hip  fold  to  fubjefts  of 
the  Duke  of  Tufeany  imported  oil  from 
0^4  Naples, 
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^PA»T  11.^  Naples.  It  was  held  by  Mr.  Brownt  {0)^ 
j1.cAR.11  TO  that  the  Ibip  might  legally  be  admitted 
EWRorKAN  entry  without  incurring  any  forfeiture  j 

TRADE.  for  though  in  ftrijftnefs  the  letter  of  the  Adi 
of  Navigation  feemed  againd  it,  yet  the  in- 
tention and  defign  pf  it  was  plainly  other- 
wife  ; for  it  could  not  in  reafon  be  prefumed 
CO  be  the  intention  of  the  law-makers,  when 
legiflatingforthjC  encouragement  of  Englifli- 
t>uilt  (hipping  ( which  wasthe  great  defign  of 
the  law)  to  take  front  it  that  liberty  and  pri- 
vilege w’hich  Britifh-built  (hipping  had  be- 
fore, and  put  our  (hips  built  here  in  a worfe 
condition  than  thofe  built  in  Italy  j and  the 
ninth  fedlion  diredlingthe  payment  ofaliens* 
duty  explained,  as  he  thought,  their  mean- 
ing to  be  fo. 

Such  is  the  firft  opinion  to  be  found 
upon  this  point;  but  (bme  few  years  after,  wc 
find  Sir  JUdzvard  Nortbey  delivering  a con^ 
trary  opir}jon  ( b) ; for  he  lays  it  down,  with- 
out any  doubt  or  qualification,  that  wine  of 
the  growth  of  Italy  might  not  be  imported 
from  f-eghorn  in  an  Englifh-built  (hip 
owned  and  manned  by  the  fubjedls  of  the 
Duke  of  Tufeany;  for  the  parliament  did 

(a)  2 May  ^693.  {b)  6 March  1702-3. 

not 
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not  intendthat  any  foreigners  Ihould import,  r * * t 
unlefs  in  Englilh  (hips  manned  with  En-  i».ca».h.to 
glifh,  any  goods  even  of  the  produce  of  eorofiam 
their  own  country,  except  they  built  (hips  trade. 
for  importing  themj  in  which  cafe  only, 
they  are  allowed  to  import  their  goods  in 
their  own  (hips,  manned  with  a mader  and 
three-fourths  of  the  mariners  of  their  own 
country;  but  they  cannot  trade  in  (hips  they 
buy,  and  do  not  build. 

So  where  an  £ngli(h-built  (hip  was  taken 
prize  by  the  French,  and  afterwards  was  em- 
ployed to  import  French  wines,  with  a maf- 
ter  and  mariners  French,  Sir  Edward 
Norths  held  the  importation  tp  be  contrary 
to  the  Aft  of  Navigation  (a). 

This  opinion  of  Sir  Edward  Nortbey  feems 
not  to  haye  been  maintained  by  his  fucceflbrs 
without  fome  mixture  of  doubt.  . Thus  in 
1 740,  where  a Briti(h-built  (hip,  the  mafter 
and  mariners  Portuguefe,  imported  fruit  and 
oil  from  Portugal,  Sir  Dudley  Ryder  and 
Sir  John  Strange,  who  were  confulted  on  the 
legality  of  this  importation,  thus  exprefs 
iliemfelves  ; It  feemed  to  them  a cafe 

(a)  16  May  1715; 

wherein, 


jf 
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FAKTii.  wherein,  by  the  letter  of  the  ad,  thefliip 
* j carTii.  to  and  goods  would  be  forfeited  ; but  they  were 
* '*■  not  fo  clear,  that  it  was  within  the  intent, 

TfA®*-  The  end  of  the  aft  was  to  encourage  Britifh 
Ihipping  and  navigation,  and  therefore  it 
required  the  importation  to  be  in  Britifh 
fhips,  except  in  the  rcafonable  inflantfc  of 
the  country  fending  their  own  goods  in 
their  own  fhips,  which  was  allowed,  In 
this  cafe,  if  it  was  a Pomtguefe  fhip,  there 
could  be  no  objeftion ; and  they  did  not  fee 
how  Great-Britain  was  hurt  by  a Porruguefc 
fending  goods  in  a Britifh-built  fhip  ; which 
anfwertd  one  \new  of  the  aft  in  encouraging 
our  (hipping,  though  not  the  other  with  re- 
gard to  the  navigation  (tf). 

The  policy  of  this  exception  in  favour  of 
foreign  (hipping  was  very  ably  examined  ip 
the  before  cited  cafe  of  Scott  v.  D’Achez, 
where  an  Englrfh  (hip  having  become  French 
property  imported  French  wine  and  vinegar 
from  France,  the  mafter  and  three  fourths 
of  the  mariners  being  French. 

In  favour  of  this  (hip  it  was  objefted, 
that  the  main  defign  of  the  aft  was,  that  thq 

(#)  20  December  1740. 

Englilh, 
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Englifh,  and  not  foreign  nations,  (hould  be 
carriers,  and  therefore  they  may  carry 
as  well  in  foreign-built  (hips,  being  their 
property,  as  in  (hips  of  the  built  of  their 
own  country,  if  they  qualify  them  according 
to  the  tenth  feftion,  and  navigate  them  witU 
a mafter  and  three-fourths  of  the  mariners 
Englifh  ; and  this  is  enforced  in  the  eleventh 
feftion.  Again,  if  a foreign  (hip  may  have 
the  privilege  of  an  Englifh  fhip,  pari  ratione^ 
or  rather  a fortiori,  an  Englifh  fhip,  being  fo« 
reign  property,  fhould  be  intitled  to  the  like 
privilege,  taking  the  encouragement  of  (hip- 
building to  be  the  fecond  confideration  of 
the  aft.  For,  in  the  prefent  cafe,  our  owq 
timber  and  workmen  were  emploj^ed,  andwe 
had  the  benefit  of  rigging  and  furniture j 
whereas,  if  fhe  had  been  French-built,  (he 
would  have  been  duly  qualified  to  have 
imported  thofe  articles,  and  we  fhould  not 
have  had  the  advantage  of  building  and 
equipping. 


PART  If. 


II. CAR.  II. TQ 
A.  O. 

EUROPEAN 

TR4DS* 


To  thefc  objeftions  it  was  anfwered,  and 
refolved  by  the  Chief  Baron  Parker,  that  they 
were  indeed  fpecious,  but  were  founded  on 
a fuppofition,  that  we  could  have  prohibited 
the  importation  of  European  goods  in  fo- 
reign bottoms ; but  as  that  could  not  be 

done 


Digitized  by  Google 


HIsreRY  OF  THE  LAW  OP 


PART  II.  done  with  fafery  to  our  trade,  the  force  of 
j'iTcar.Ti.to  the  objeftions  vanitheJ. 

A.  D.  1785. 

(VROPEAN 

THAPt.  It  wasfeen,  faid  he,  that  many  countries 
in  Europe,  as  France,  Spain,  and  Italy,  could 
more  eaOly  buy  (hips  than  build  them  : that, 
on  the  other  hand,  countries  like  Ruflia,and 
others  in  the  North,  had  timber  and  materials 
enough  for  building  Ihips,  but  wanted  Tailors. 
It  was  from  a confideration  of  this  inaptnefs 
in  moft  countries  to  accomplilh  a complete 
navigation,  that  the  parliament  prohibited 
the  importation  of  moft  European  goods, 
\inlefs  in  (hips  owned  and  navigated  by 
Englidi,  or  in  (hips  of  the  built  of  and 
manned  by  Tailors  of  that  country  of  which 
the  goods  were  the  growth.  The  confcquence 
would  be,  that  foreigners  could  not  makcufe 
offliips  they  bought,  though  Englilhfubje<fts 
might.  This  would  force  them  to  have 
recDurfe  to  our  fltipping,  and  the  general 
intent  of  the  aft,  to  fecure  the  carrying- 
trade  to  the  Englidi,  would  be  anfwered, 
as  far  as  it  poffibly  could.  On  the  other 
hand,  if  toreign  property  had  been  fufficient 
to  qualify  (hips,  foreigners  might  have 
bought  Ihips  where  they  pleafed,  and 
manned  them  with  their  own  Tailors  ; and 
then  not  only  the  freight,  bui  the  epiploy- 

meuc 
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mcnt  of  our  failors,  would  have  been  loft  to 
England  ; and  preventing  this  muft  greatly 
counterbalance  any  advantage  that  could 
accrue  to  England  from  the  building  and 
equipping  (hips  for  foreign  ufe  ; which  too, 
being  a fecondary  conlideration  in  making 
the  aft,  was  not  to  defeat  the  primary 
one  (a). 

The  Chief  Baron  remarked,  that  with  all 
the  delire  the  parliament  had  to  encourage 
Englifli  (liipping,  and  notwithftanding  they 
had,  with  that  view,  required  the  produft  ions 
of  our  own  colonies,  and  thofe  of  Afia, 
Africa,  and  America,  to  be  imported  only  in 
Englilh  (hipping  ; yet  they  wifely  forefaw, 
that  if  they  reftrained  the  importation  or 
exportation  of  European  goods,  unlefs  in 
our  own  (hips,  and  manned  with  our  own 
feamen,  other  States  would  do  the  fame  j 
and  this  in  its  confequences  would  amount 
to  a prohibition  of  all  fuch  goods  ; which 
would  be  extremely  detrimental  to  trade, 
and  in  the  end  defeat  the  very  delign  of 
the  aft  ( b).  This  expofition  of  the  Aft  of 

Navigation  is  certainly  the  true  one. 

• 

(«)  Parker,  30,  Ac.  (h)  Ibid. 

.A 

DovBTa 
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p A*T  if.  t)oU  BTS  had  arifcn,  Whether  the  country 
t'l.  CAR  Ti  TO  or  place  where  foreign  fliips  were  built  fo  as 
EOROMAN  properly  qualified  under  the  exception 

trade.  in  the  eighth  fedion,  was  to  be  conftnied  in 
a more  extenfive  or  more  limited  fenfe  j 
whether  it  depended  on  the  geography  of  the 
country,  or  the  dominion  and  fovereignty  of 
it,  as  it  ftoed  at  the  time  the  of  Naviga- 
tion was  palTcd  ? 

of thf  Country  Those  who  held  it  fliould  bc  conftrued 

lA’here  Foreign  ...  , , - _ 

Ships  built.  With  a View  to  the  geography  ot  European 
countries,  alledged,  the  pradite  of  the 
cutlom-houfe  was  to  confider  the  third  and 
fourth  fedions  geographically,  and  to  give 
the  words  country  and  place  there  ufed  a very 
extenfive  conftrudion.  Thus  goods  of  fo- 
reign plantations  in  America  had  been  al- 
lowed to  bc  imported  from  the  BritiiTi  colo- 
nies ; the  produds  of  one  part  of  Africa  had 
beert  imported  from  another  part  of  Africa, 
and  they  wereftill  deemed  tocotne  from  the 
place  of  their  growth.  They  urged,  that  the 
conftrudion  of  the  Prohibition  in  the  Ad  of 
Frauds  (which  was  faid  to  be  made  for 
explaining  the  Ad  of  Navigation)  had  been 
alfo  geographical  ;*  for  that  claufc  had  been 
underftood  not  to  afTcd  fuch  other  countries, 
not  ia  .Germany,  as  were  fubjed  either  to 

the 
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the  imperor,  or  any  other  fovereign  prinOe  *a«.t  ». 
of  the  empire-  ji.car.h.to 

A.  D.  17S3, 
EUROPEAN 

Notwithstanding  this  reafoning,  it  tradr. 
feems  to  have  been  the  opinion  of  the 
crown-officers  very  early,  that  the  con-* 
ftruftion  of  this  aft  (hcruld  turn  upon  fo- 
vereignty,  and  upon  a fovereignty  that 
exifted  at  the  time  the  Aft  of  Navigation 
was  made.  This  appears  from  the  follow-* 
ing  cafe- 

The  king  of  Sweden  having  fubdued,- 
Snd  being  in  pofleffion  of,  the  whole  duke- 
dom of  Courland,  receiving  its  revenues, 
and  doing  other  afts  of  fovereignty,  fome 
lar  of  the  growth  of  that  country  was  im- 
ported in  a Swedilh-built  (hip,  owned  and 
manned  by  Swedes,  from  a pon  in  Courland ; 
and  Sir  Ed.  Northey  («)  was  of  opinion,  this 
importation  was  not  legal,  as  the  king  of 
Sweden  was  not  in  poffeffion  of  thatVountry 
at  the  time  when  the  Aft  of  Navigation 
was  pafled. 

The  praftice  of  the  cuftom-houfe_  feems 
to  have  been  formed  partly  upon  the  idea, 

(a)  19  May  170J. 

that 
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PART  II.  that  the  fame  fovereignty  conftitutcd  the 
j'l.cAR.ir.To  fame  country,  without  regard  to  its  having 

■iiROPEA^ii  making  the  Aft 

TRADE.  of  Navigation,  and  partly  with  an  eye 
to  the  local  fituation  and  geography  of 
places. 

Thus  we  are  told,  in  the  year  1757,  that 
Vantzic  Ihips  had,  time  out  of  mind,  been 
freighted  with  goods  from  any  port  of 
Prujfia  for  Great-Britain  or  Ireland  ; and  tl>c 
limits  of  the  country  called  Pruffia  had  been 
confidered  to  reach  from  the  port  of  Colberg 
on  the  fouth*weft,  to  the  port  of  Memel  on 
the  north-eaft  of  Dantzic  ; and  accordingly 
Dantzic  (hips  had  imported  goods  of  Memel 
and  Colberg j and  the  intermediate  ports  ; 
and  (hips  from  any  of  thefe  ports  had  brought 
to  Great-Britain  Dantzic  goods  from  Dant^ 
zicy  in  the  fame  manner  as  Dantzic  (hips ; 
and  fuch  Ihips  had,  without  any  difficulty, 
been  reported  as  belonging  to  the  real 
port  to  which  they  belonged,  and  the  car- 
goes as  brought  from  the  place  from  which 
they  really  were  brought ; and  all  the  ports 
from  Colberg  to  Memel  had  been  in  this 
manner  .deemed  ports  of  Ptuffia,  But.  in 
1755  a cargo  from  Memel  arriving  at 
Liverpool  in  a Dantzic  fliip,  a doubt  was 

ftarted 
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ftarted  as  to  the  legality  of  the  importation  ; 
yet  on  application  to  the  commiflioners  they 
directed  the  colleftor  to  admit  the  goods  to 
an  entry,  and  the  fame  was  afterwards 
done  with  regard  to  other  ftiips. 

But  the  commiffioners  caufed  this  point 
to  be  laid  be. ore  the  law-officers,  in  order 
to  have  the  law  upon  the  fubjeft  thoroughly 
pfccrtained  ; and  we  find,  in  Auguft  1756, 
the  following  opini  m of  Mr.  Murray y then 
attorney- general  (a).  He  held,  that  the 
words  country  or  place y as  well  as  the  fcope 
and  meaning  of  the  ad,  confine  the  im- 
portation to  fuch  foreign  fhips  as  are  built 
at  and  navigated  by  the  people  of  Memel, 
or  fome  other  part  of  Ducal  Pruffia.  He 
did  not  take  the  reafon  of  the  exception  to 
have  been  geographical  but  political  j be- 
caufe  we  could  not  hinder  the  people  of  any 
country  from  carrying  their  own  commodi- 
ties. This  reafon  he  thought  did  not  hold 
as  to  Importations  in  Englifh  fhips  from 
Afia,  Africa,  America,  or  elfewhere;  and 
therefore  in  fuch  importations  greater  lati- 
tude might  have  been  allowed.  He  ob- 
ferved,  that  the  mafter  and  three-fourths  of 

(a)  Auguft  1756. 
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.PART  II.  the  mariners  muft  be  of  the  country  or  place ; 
i».  carTTi.to  but  Ducal  PruJJia  could  not  be  faid  to  be  the 
^urop'eIn  of  a Pole. 

TRADE. 

Some  few  months  after,  the  fame  pointwas 
laid  before  the  fucceeding  law-officers, 
Mr.  Henley  and  Mr.  Torke(a)y  who  declared, 
they  concurred  in  opinion  with  Mr.  "Murray , 
that  goods  the  growth,  produft,  or  manu- 
fafture  of  Ducal  Pruffia  could  not  be  im- 
ported in  (hips  belonging  to  Polilh  Pruffia. 

A QjjESTioK  of  this  fort  irofe  upon  a 
cafe  ftill  more  nicely  circumftanced.  The 
province  of  Eaft  Frielland  came  to  the  king 
of  Pruffia  by  inheritance,  and  he  had  been  in 
pofleffion  of  it  for  about  thiny  years.  Stet- 
tin is  a part  of  Pruffian  Pomerania.  The 
inhabitants  of  Eaft  Friefland  and  Stettin  are, 
therefore,  equally  fubjefls  of  Pruffia,  and 
navigate  under  Pruffian  colours.  It  was 
made  a queftion.  Whether  fhips  of  Eaft 
Friefland  might  import  timber  from  Stettin 
and  other  Pruffian  ports  ? And  it  was  held 
by  Mr.  Tburlow,  then  attorney-general,  that 
the  apparent  objeft  and  exprefs  proviCon  of 
the  A(ft  of  Navigation  was  to  take  from  the 

(«)  s May  1757. 
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(hips  of  other  nations  the  employment  of 

carriers  to  this,  permitting  them  however  to  i».  car.h.to 

bring  in  their  own  goods,  either  of  manu-  eu’»ope1« 

fadure  or  produce*  The  circumllanCe  of  teadi. 

one  country,  which  was  fevered  in  1660, 

being  united  by  conqueft  or  defcent,  did 

not  feem  to  him  to  change  the  law  of 

England  j but  the  fubjeds  of  that  country 

Would  ftill  be  confined  to  the  importation 

of  their  own  produce  or  manirfadures  only  j 

for  which  reafon  he  thought  Eaft  Friefland, 

under  the  circumftances  above  ftated,  was 

not  intitled  to  import  timber  the  growth  of 

the  reft  of  Germany. 

Again,  where  a ftiip  of  Stettin  brought 
timber  frpm  Memel,  and  Mr.  Thurlow  was 
again  confultcd  on  this  point,  he  faid,  ge- 
nerally fpeaking,  it  appeared  to.  him,  that 
two  countries,  which  became  united  under 
one  fovereign  by  defcent  or  conqueftj  pre- 
ferving  however,  in  all  other  refpeds,  their 
feparate  charader,  are  not  one  and  the  fame 
country,  in  the  fenfe  of  the  Ad  of  Naviga- 
tion : as,  if  Spain  and  the  Netherlands 
ftiould  again  defcend  to  the  fame  prince, 
they  would  ftill  remain  diftind  for  the  pur- 
pofe  of  trade,  and  no  Spanifh  fhip  could 
import  hither  the  enumerated  anicles  from 
' R 2 XDftend. 
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Stat  ta.  Geo. 
3.  c.  78. 


Oftcnd.  But  perhaps  two  countries  might 
be  fo  united  by  changing  and  new-modelling 
their  conftitutions  into  one,  as  to  bring  the 
whole  within  the  defeription  of  this  law ; 
as  if  an  union  were  eftablilhed  (imilar  to  that 
which  makes  Great  Britain  one  kingdom. 

But  thefe  queftions  were  at  length  deter- 
mined by  aprovifion  in ftat.  ^^.Geo.  3.  c.  78. 
by  which  ad  a remedy  was  applied  to  this 
and  other  fuppofed  defeds  in  our  navigation 
laws. 

It  was  therein  enaded,  that  any  perfon 
might  import  into  Great  Britain  any  fort  of 
timber,  or  of  the  faid  articles,  from  any 
foreign  place  in  Europe,  in  a Ihip  the  pro-^ 
perty  of  fubjeds  under  the  fame  fovereign 
as  the  country  of  which  fuch  goods  are  the 
growth,  produd,  or  manufadure,  although 
the  country  or  place  where  fuch  Ihip  was 
huilt,  or  to  which  (he  bebngs,  was  not  under 
the  dominion  of  fuch  fovereign  at  the  time 
of  pafling  the  Ad  of  Navigation  (a).  But 
fuch  goods  are  liable  to  aliens  and  all  other 
duties,  as  before  this  ad  (^).  By  this 
provifion  a doubt  refpeding  countries  that 

(a)  Seft.  3.  (i)  Seft,  4. 

were 
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were  diftind,  but  had  the  fame  fovereign, 
was  removed.  Secondly,  It  was  the  pro- 
perty, and  not  the  built,  of  the  Ihip  that  was 
to  be  regarded.  Thirdly,  The  property  was 
not  confined  to  the  very  country  or  place  of 
produdion,  as  the  built  was  by  the  old  law, 
but  might  be  offubjeds  under  the  fame  fo»' 
vereign. 

The  immediate  objed  of  this  provifion 
was  to  enable  his  Prulfian  majefty’s  fubjeds 
to  import  Pomeranian  merchandize  in  Eaft 
Friefeland  Ihips.  But  it  Icdto confequences 
of  greater  extent;  and  it  was  found neceffary 
afterwards  to  corred  this  innovation  upon 
the  Ad  of  Navigation,  by  a provifion  made 
in  flat.  27.  Geo,  3.  as  will  be  feen  hereafter. 

The  requifite  of  the  mafier  and  three- 
fourths  of  the  mariners  being  of  the  faid  country 
or  place  led  to  fome  difcuffion.  Where  a 
Dutchman  was  mailer  of  a Dantzic  Ihip, 
and  it  appeared  that  he  had  been  made  a 
free  burgher  of  Dantzic,  Mr.  Dodd  was  of 
opinion,  that  this  qualified  him  fufficiently 
to  be  mafter(j).  And  on  a fubfequent 
occalion  (b)y  where  a Ruffian  ffiip  was 

(a)  In  1706.  (i)  Ini7iz. 
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FART  Tt.  navigated  with  half  Englifh,  Dutch,  and 
»*.cAA.ii.To  Danes,  who  were  alledged  to  have  been 
WROPEAs  married  in  the  Ruffian  dominions,  Sir  Ed. 
trade.  Ncrtbey  was  of  opinion,  that  fuppofing  thefe 
Englifh,  Dutch,  and  Danes,  to  be  fettled 
inhabitants  in  Ruffia,  and  naturalized  there, 
they  were  of  that  country,  within  the  mean- 
ing of  the  Aft  of  Navigation.  Notwith.» 
ftanding  thefe  opinions  had  Ihewn,  that 
great  latitude  was  meant  to  be  allowed  in 
afcertaining  this  qualification,  there  was 
afterwards  a difpofition  to  contraft  the 
meaning  of  the  defcription,  This  point 
was  brought  forward  in  the  beforemcntipned 
cafe  of  Scott  v.  Id'AcbeZy  when  it  underwent 
a complete  difcuffion,  and  was  finally  de- 
termined. 

In  order  to  afcertain  the  extent  of  this 
defcription,  it  was  upon  that  occafion  confi- 
tlered,  that  the  requifite,  when  applied  to 
Englifh  fhipping,  that  the  majier  and  three- 
fourths  of  the  mariners  Jhould  be  Englifh^  was 
explained  by  the  aft  itfelf.  Thus,  in 
feft.  2.  it  is  faid,  that  no  alien  born, 
ualefs  naturalized  or  made  denizen,  fhould  ufe 
the  trade  or  employment  of  a merchant  or 
faftor  in  any  part  of  his  majefty’s  dominions 
in  Afia,  Africa,  or  America.  Again,  by 

feft. 
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fc&.  6.  no  perfons  are  to  load  for  carrying  p**t  n.^ 
coaftways  goods  on  board  any  bottom  of  u.car.h.to 
which  a ftranger  born  is  owner,  unlefs  he  has  g„°opE*{,’ 
been  made  a denizen^  or  been  naturalized,  tradb. 
From  thefe  it  was  collefted,  that  none  were 
to  be  efteemed  Englijhy  within  the  meaning 
of  this  ad,  but  fuch  as  are  natives,  or  are 
naturalized,  or  madedenizens  ; from  whence 
it  was  inferred,  that  the  words  tbofe  of  other 
countries  being  fet  in  oppoHuon,  as  it  were, 
to  the  word  Englijh,  the  mariners  fodeferibed 
(hould  be  natives  of  the  country,  or  at  lead 
that  which  is  tantamount. 

Others  faid,  that  thefe  words  did  not 
feem  to  be  placed  in  fuch  deCgned  oppofi- 
■tion  as  to  call  for  the  above  inference  ; that 
the  law  in  this  country  refpeding  aliens  was 
of  feudal  origin,  was  peculiar  to  this  coun- 
try, and  was  not  a meafure  to  be  taken  for 
determining  the  law  of  any  other  country, 
and  preferibing  what  ftiould  denominate 
perfons  to  be  of  fuch  country.  If  we  look  into 
the  ad  iifelf  for  affiftance,  w’e  find,  that  the 
fedion  now  in  queftion  fpeaks  of  (hips 
belonging  to  the  people  0/ tbofe  count ries^  and 
then  goes  on  to  require  the  mafter  and 
three-fourth?  of  the  mariners  to  be  of  that 
country : it  feemed  as  if  it  meant  to  fay, 
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A RT  II.  ^ oy //v people  of  that  country.  The  fourth  fec- 
11.  car'.  II  TO  tion,  which  fpcaks  of  fi(h  ufuclly  fijhed for  and 
siiROP^N  by  the  people  of  England,  Ireland,  and 

trade.  Wales,  muft  denote  the  inhabitants  of  thofe 
countries  generally,  whether  natives  or  not. 
The  fame  where  it  fays,  fijh  when  imported 
into  England,  i^c.  not  being  caught  by  vejjels 
belonging  thereto,  nor  cured  by  the  people 
thereof,  (heuld  pay  double  aliens  cuftoms  ; 
it  mull  mean  the  inhabitants  thereof  gene- 
rally ; for  it  could  not  be  fuppofed,  that  if 
the  filh  were  cured  and  dried  by  natives  not 
inhabitants,  they  would  be  excufed  by  the 
double  duties.  Again,  the  fixteenthfedion 
fpeaks  of  fiJh  caught  by  the  people  of 
Scotland ; need  it  be  enquired,  Whether  fuch 
fifh  were  caught  by  the  natives  of  Scotland 

Upon  the  whole,  it  was  judged  to  be  the 
defign  of  the  aft,  that  no  foreign  Ihips 
Ihould  import  any  of  the  goods  enumerated 
and  deferibed  in  this  feftion,  if  mariners 
were  brought  from  any  foreign  kingdom 
to  navi  gate  them.  Itdoesnotprecifely  define, 
who  fhall  be  the  people  of  the  country,  but 
certainly  gives  a larger  fignification  than 
what  can  be  meant  by  the  word  natives  (a). 

(a)  Comyns  Rep.  686,  687,  688. 

Such 
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Such  was  the  reafoning  upon  this  expref- 
lionin  fedlion  8.  in  the  cjifeof  Scott v.  Sckwartz 
beforementioned.  This  was  the  cafe  of  a 
fhip,  Ruffia-builf,  from  Riga,  navigated  by  a 
mafter  who  was  born  out  of  the  Ruffian  domi- 
nions, but  who  had,  feven  years  before,  been 
admitted  a burgher  of  Riga,  and  had  ever 
fince  continued  fo,  refiding  there  when  not 
engaged  in  voyages.  There  were  eleven  ma- 
riners, four  of  whom  were  born  in  Ruffia  ; 
the  fifth  was  born  in  Ireland,  there  bound 
apprentice  to  the  mafter,  and  as  fuch  went 
with  him  to  Riga  ; for  three  or  four  years 
before  the  feizure  he  fervcd  on  board  this 
(hip,  and  failed  in  it  from  Riga  on  the 
prefent  voyage.  The  other  fix  were  born 
out  of  the  dominions  of  Ruffia  ; but  one 
had  refided  at  Riga  for  eight  years  next 
before  the  feizure  ; another  five  years ; 
another  four  years  ; another  feven  years  ; 
and  the  laft  four  had,  during  the  fame 
period,  failed  from  Riga  in  that  and  other 
velfels.  It  was  underftood  there  was  no 
fuchthing  as  naturalization  known  in  Ruffia. 

The  Chief  Baron  Corny  ns  was  of  opinion, 
that  the  mafter  being  a burgher,  and  having 
taken  an  oath  of  allegiance  to  the  emprefs, 

as 
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TAUT  n.  as  was  proved  on  the  trial,  there  was  hardly  ' 
i».cA».. ii.To  anythingmorecogentthanthistodcnominate 
4-  » »7«j.  man  of  a country  ; he  muft  be  a fubieft  of 
TSAPf.  the  emprcfs.  As  to  tiie  other  four  mariners, 
h«  thought  them  to  be  people  of  the  country^ 
within  the  meaning  of  the  ad  ; firft,  becaufc 
the  ad  feems  to  intend  nothing  more  than 
f.xed  and  fettled  inhabitants  there ; and  a 
refidence  of  four  or  five  years  might  welj 
fatisfy  that  expreflion : fecondly,  becaufc 
it  feemed  to  anfwer  the  intent  of  the  ad  | 
which  was  not  fo  much  to  create  difficulties 
to  other  countries  to  find  mariners  anjiongft 
themfelves,  as  to  prevent  their  fupplying 
themfclves  with  them  from  other  countries 
than  England  {a)  : thirdly,  becaufe  by  the 
civil  law  fuch  a refidence  gives  a country  a 
right  to  the  refident’s  fervice  : §lui  originem 
ab  urbe  Rom4  habent,  fi  alio  loco  domicilium  v 
(Oitflituerunt,  munera  ejus  fujlinere  debent  (b) : 
fourthly,  becaufe  in  the  prefent  cafe  it  was 
not  found  by  the  fpecial  verdid  that  thefe 
perfons  had  ever  any  habitation  or  refidence 
put  of  the  emprefs  of  Ruffia’s  dominions, 

{a)  J'tdc  ant.  2*6.  the  Chief  Qaron  Comyns’s  opinioii 
upon  navigating  RuHlan  fhips  with  Engliih  mariners. 

(b)  Dig.  1.  50.  tit.  4..  lex  3. 

and 
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and  what  does  not  appear  is  not  to  be  intend-  ^ » t 

ed.  It  was  found  that  they  had  made  feveral  la.  cak.  n.  x* 
voyages  from  Ruffia,  but  it  did  not  appear  tvxorilv 
that  they  had  made  any  voyage  from  any 
other  country ; fo  that  they  might  properly 
be  faid  to  be  mariners  of  Rulha,  but  not  of 
any  other  country  ; and  as  the  aft  fpeaks  of 
mariners  of  the  country,  and  does  not  fay 
mariners  born  in  the  country  ; and  as  wari- 
ner  is  a denomination  they  muft  acquire, 
for  they  cannot  be  born  mariners,  if  there- 
fore they  were  of  that  country  while  they 
were  mariners,  and  never  were  mariners  of 
any  other  country,  they  feem  to  fatisfy  the 
words  and  intent  of  the  aft  (a). 

Upon  the  whole  it  was  faid,  that  it  would 
be  almod  imprafticable,  and  make  com- 
merce very  hazardous,  if  a merchant  was  to 
fearch  out  the  nativity  of  every  mariner  he 
employed,  and  in  cafe  of  miflake  or  mifm- 
formation  was  to  forfeit  his  Ihip  and  cargo  j 
and  therefore  the  court  decided  in  the  above 
manner  (b),  as  no  fuch  conftruftion  (fays 
the  report)  appears  hitherto  to  have  been 
made  of  the  aft. 


{aj  Comyns,  6Sg,‘6go,  691.  (1>J  Ibid.  693. 

On 
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TAKT  It.  Os  the  Other  hand,  where  a Scotchman, 
•>,.cA»!n.To  who  had  been  made  a burgher  of  Stockholm, 
wv^orill'  mafter  of  a Swedifh  fhip,  navigated 

TRABs.  with  Swedifh  mariners.  Sir  Philip  Tor ke  (a) 
apprehended  this  would  not  intitle  him  to 
be  confidered  as  a Swede  in  Grcat-Britain, 
his  native  country  : with  regard  to  his  own 
countrj',  he  continued  a natural-born  Bri- 
• ti(h  fubjeft,  and  would,  in  his  opinion,  dill 

continue  a good  Britilh  mafter  to  navigate 
a Britifh-built  Ihip  with  Britifh  mariners ; 
which  feemed  to  (hew  that  he  could  not  be 
confidered  here  as  a Swedilh  mafter  to  na- 
vigate a Swedifh  fliip.  But  as  this  was  a 
new  cafe,  he  thought  it  would  be  hard  to 
take  advantage  of  the  forfeiture, 

If  a fhip  comes  out  of  a foreign 
country  properly  manned,  and  the  men  die 
in  the  voyage,  and  others,  of  England  or 
Holland  are  taken  in  to  fupply  their  places, 
this  cafe  of  necefiity  will  prevent  the  for- 
feiture. An  allegation  that  the  men  de- 
ferted,  is  liable  to  fufpicion,  and  is  not  fo 
likely  to  be  received  as  an  excufe.  It 

fliould  feem,  that  if  they  were  not  full 

' three-fourths  mariners  of  the  country,  and 

(a)  3 Augull  1732. 

the 
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the  raafter  properly  qualified,  when  they  ^ h. 
came  out  of  the  country  or  place,  nothing  iz.car.h.t# 
that  may  be  done  afterwards  to  qualify  the  e„ropea« 
navigation  ought  to  be  admitted.  trade. 

Having  thus  taken  a view  of  the  impor- 
tation of  goods  from  all  parts  of  the  world, 
we  come  now  to  two  confiderations  which 
apply  to  all  the  foregoing  trades  ; namely, 
to  the  exception  which,  in  the  opinion  of 
lawyers,  it  was  judged  proper  to  make  in 
the  cafe  of  prize-goods  imported  contrary  to 
the  requifites  of  the  Ads  of  Navigation ; and, 
fecondly,  to  the  nature  of  importation,  and 
what  circumfianccs  have  been  deemed  nc- 
ceflary  to  conllitute  a tranfadion  on  which 
fo  much  hazard  of  penalties  and  forfeitures 
depends. 

It  had  been  an  eftablifhed  dodrine  in 
the  cuftom-houfe,  that  general  prohibitions 
upon  trade  did  not  operate  with  refped  to 
goods  taken  as  prize  : in  confequence  of  of  Pilit 
this  it  had  been  the  pradice,  when  goods 
had  been  condemned  as  prize  at  Gibral- 
tar, in  Ireland,  or  in  any  of  his  majefty’s 
dominions  abroad,  to  permit  them  to  be 
imported  into  England,  notwithftanding 
they  would  have  been  forfeited,  if  brought 

hither 
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hither  from  thofc  places  in  the  commori 
way  of  trade ; and  the  duties  have  in  fuch 
cafes  been  permitted  to  be  taken  even  where 
the  goods,  though  condemned,  were  dif- 
charged  by  a fentence  of  reverfal.  But  in 
a cafe  where  an  Eaft  India  (hip  of  great  va- 
lue had  been  captured  and  carried  into 
Ireland,  the  commiflioners,  before  they  al- 
lowed the  importation,  wifhed  to  have  thtf 
opinion  of  the  law-officers  j when  Air. 
Henley  (^a)  declared  it  to  have  been  efta-^ 
blifhed  upon  very  folid  grounds,  that  the 
afts  prohibiting  importation  of  particular 
commodities  are  applicable  only  to  impor- 
tations in  a courfe  of  trade  ; and  he  held, 
that  Englifh  merchants  purchafing  the  cargo 
of  this  fbip  in  Ireland  might  import  it  into 
England,  as  they  would  ftand  in  the  place 
of  the  captors;  and  the  commiffioners  were 
not  juftified  by  any  laws,  either  regarding 
the  nation  in  general  or  the  Eaft  India 
Company  in  particular,  in  refufing  to  per- 
mit the  importation  and  entry  of  fuch  a 
cargo. 


• T^fus  far  may  prize-goods  be  confidered 
Upon  general  reafoning;  but  a Ihorter 


(a)  I March  1757. 
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ftnf^er  to  fuch  cpjeftions  is,  that  prize- 
goods  are  fpecially  excepted  by  feft.  15.  of 
the  AA  of  Navigation  ; which  provifiorl 
is  not  referred  to  in  any  of  the  law  opi- 
nions on  this  point. 

¥ 

Yet  where  goods  the  pfoduft  of  a Brl- 
tifti  plantation  were  taken  prize  by  the 
t’rench  and  carried  into  France,  and  the 
merchants  in  England,  to  whom  they  had 
been  configned,  meant  to  purchafe  them 
if  they  could  be  permitted  afterwards  to  im- 
port them.  Sir  Dudley  Ryder  (a)  held,  how- 
ever reafonable  this  might  be  in  itfelf,-  the 
Aft  of  Navigation  was  fo  plain  upon  the 
point,  that  if  thofe  goods  Ihould  be  im- 
ported from  France,  they  would,  in  his 
Opinion,  be  forfeited,  and  the  commiffion- 
ers  licenfe  or  warrant  to  admit  them  to  an 
entry,  as  was  propofed,  would  not  difpenfe 
with  the  forfeiture. 

In  carrying  into  execution  thefe  laws  of 
navigation,  it  became  material  to  afeertain 
what  amounted  to  an  importation.  The  fol- 
lowing cafes  will  throw  fome  light  upon  this 
point. 

(«)  >4  i74v 

Ar 
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What  is  an 
Importation  I 


At  a time  when  the  imponation  of 
French  goods  was  prohibited,  a fhip  laden 
with  French  wines  from  Spain  to  Ireland 
was  driven  into  Plymouth  by  ftrefs  of  wea- 
ther, and  it  was  fubmitted  to  the  law-of- 
ficers, Whether  this  was  an  importation  ? 
Sir  Robert  Sawyer  delivered  his  opinion, 
that  where  a Ihip  was  bound  to  a foreign 
pon,  and  in  purfuing  her  courfe  to  fuch 
port  was  driven  into  an  Englilh  port,  it 
would  be  no  importation ; but  where  (he 
was  bound  to  an  Englilh  port,  or  came  widi 
a delign  to  land  the  goods  in  Engjand,  and 
in  her  courfe  thither,  but  by  ftrefs  of  wea- 
ther, ftie  put  into  another  port,  he  conceived 
it  a forfeiture.  Sir  George  Treby(a),  upon 
the  fame  occafion,  fays,  a mere  involuntary 
importing  by  diftrefs  of  weather  is  not  an 
importation  againft  this  prohibitory  aft ; for 
though  fuch  importing  is  not  excepted  by 
c.xprefs  words  • of  the  aft,  yet  it  is  under- 
ftood  to  be  excepted  by  that  equity  which 
is  allowed  in  interpreting  ftatutes ; but  this 
exception  is  not  to  be  extended  to  cafes* 
where  there  is  a mala  fides  and  a pofitive  in- 
tent to  break,  the  law,  for  that  takes  away 
all  title  to  fuch  equity  and  favour.  In  this 

(a)  5 March  1691-zt 

cafe 


Digitized  by  Coogle 


SHIPPING  AND  NAVIGATION. 


2 


cafe  there  is  an  importation  coupled  with  part  ir. 
a purpofe  to  break  the  law,  for  they  only  „.car.h.to 
differ  in  the  circumftance,  of  going;  to  one  “• 
prohibited  place  inftead  of  anotHfer;  but  trade. 
the  fubftantial  part,  befides  what  happened 
to  be  done,  was  actually  intended ; and  it 
was  in  his  judgment  no  better  than  if  a (hip 
defigning  to  bring  French  goods  into  the 
Ifle  of  Man,  or  Jerfey,  or  Danmouth, 
fhould,  from  extremity  of  weather,  put 
into  Liverpool,  or  Guernfey,  or  Ply- 
mouth. 


But  this  cafe  was  fubmitted  to  the  opi- 
nions of  eminent  lawyers  more  than  once. 
Sir  Robert  Sawyer  {a)  gave  another  opinion, 
where  he  declares,  that  the  coming  of  the 
(hip  into  port  by  ftrefs  of  weather  is  no  im- 
portation within  the  adt ; and  the  intention 
to  go  to  Ireland  could  work  no  forfeiture. 
Mr.  Conjlantine  Phipps  alfo  held,  that  al- 
though the  mafter’s  declaration  that  he  was 
bound  for  Ireland,  was  an  evidence  that  he 
intended  to  commit  an  offence  againft  the 
prohibitory  adl,  yet  fuch  intention  fhould 
notfubjeft  the  Ihip  and  goods  to  forfeiture; 
for  the  merchants  and  owners  might  have 

(o)  28  March  1692; 
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altered  their  voyage,  and  ordered  the  (hip 
to  fome  other  port,  and  a bare  intention  to 
break  tli^  aA  of  parliament  is  not  punifh- 
able ; nor  can  the  intention  make  any  al- 
teration in  this  cafe  in  (Iriftnefs  of  hw,  for 
the  only  point  in  ilTue  upon  the  information 
would  be,  Whether  the  goods  were  imported 
contrary  to  the  aB?  and  he  never  knew  that 
the  coming  in  of  a (hip  by  ftrefs  of  weather 
was  ever  conltrued  an  importation.  Mr, 
Warde  and  Sir  Francis  Pemberton  both  agree 
in  holding  the  intention  to  go  to  Ireland 
as  not  altering  the  cafe,  and  that  the  com- 
ing in  by  (Irefs  of  weather  could  not  be  an 
importation. 

The  coming  in  by  ftrefs  of  weather  feems 
to  have  been  generally  held  to  be  nb  im- 
portation under  the  Adi  of  Navigation. 
Where  a ftiip  loaded  with  teas  was  driven 
into  Y armouth  harbour,  Sir  Philip  Torke  {a) 
clearly  held  it  not  a cafe  to  proceed  upon  ; 
and  he  feems  to  have  paid  no  regard  to  the 
circumftances  which  (hewed  the  fliip  to  be 
bound  to  Newcaftle,  contrary  to  the  decla- 
ration of  the  mafter,  who  alledged  he  was 
bound  for  Nonh  Bergen. 

(a)  18  September  1751. 
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Again,  where  a Efutch  (hip  was  ftranded  part  n. 
on  the  coaft  of  SuflTex  with  goods  the  pro-  I,,  car. n.  to 
duft  of  Surinam  ; Sir  Philip  Yorke(a)  was  a.  d.  >7*5. 
of  opinion,  that  the  goods  might  be  ad-  trade. 
mitted  to  an  entry,  if  the  commifhoners  of 
the  cuftoriTS  were  fatisficd  they  were  fairly 
ftranded,  without  any  fraudulent  intent  to 
evade  the  Adi  of  Navigation ; for  the  pro- 
hibition in  that  adl  was  not  an  abfolute  pro- 
hibition of  the  importation,  but  only  a qua- 
lified one,  as  in  cafe  they  were  imported  in 
Jhipi  not  duly  navigated,  or  from  any  place 
not  being  the  place  of  their  growth,  pro- 
dudlion,  or  manufadlure',  or  from  the  ports 
■where  they  had  not  been  ufually  firft  (hipped 
for  tranfportation  ; and  ftat.  5.  Geo.  i.c.  11. 
f.  13.  has  declared  all  ftranded  goods  (hould 
be  liable  to  the  fame  duties,  as  if  they  had 
been  regularly  imported.  As  to  the  frauds 
that  might  be  committed  under  the  colour 
of  ftranded  goods,  the  commiffioners  might 
always  exercife  their  judgment, , whether  it 
was  a cafe  where  the  goods  (hould  be  ad- 
mitted to  an  entry. 


Where  a prize-(hip  laden  with  fugars 
was  carried  into  Montferrat  to  be  con- 

fa)  27  November  1729. 

' S a demned, 
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demned,  and  was  from  thence,  without  un- 
loading, carried  to  Antigua,  this  was  held  by 
Sir  Dudley  Ryder  (a)  not  to  be  fuch  an  im- 
portation at  Montferrat  as  to  fubjeft  the  fu- 
gars  to  the  duty  impofed  on  the  importa- 
tion of  fuch  fugars  in  that  ifland. 


Before  the  Hovering  Adt,  when  fmall 
veflels  loaded  with  brandy  ufed  to  come 
into  port  in  the  night,  in  moderate  weather, 
without  any  urgent  neceflity.  Sir  Edward 
Nor  they  (b)  held,  if  it  Ihould  appear  fuch 
veflels  came  into  port  with  intent  to  unload, 
fuch  coming  in  would  be  an  importation, 
although  no  bulk  was  broken;  but  fuch 
intent  muft  be  fully  and  plainly  proved  by 
fome  attempt  to  fell,  or  put  out  of  the  vefliel 
any  of  the  goods.  On  a fubfequent  oc- 
cafion  it  was  laid  down  by  Sir  Dudley  Ryder  (c), 
that  the  mere  coming  within  the  limits 
of  a port,  without  any  intent  to  break  bulk 
or  unlade,  is  not  looked  upon  as  an  im- 
portation within  any  of  the  adts,  cither  to 
make  the  cuftoms  become  due,  or  fubjedt 
the  Ihip  or  goods  to  forfeiture,  or  to  oblige 
the  mailer  to  report  or  make  an  entry,  or 
to  require  a coall-cocket. 

(a)  ^ June  1738.  (^)  26  December  17x6. 

(f)  19  April  8748. 

Upon 
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- Upon  this  head  of  importation  there  are  a part  ik 
few,  and  but  few,  determinations  of  courts.  ,».car.ii.to 
There  was  an  information  of  feizure  of 
goods  in  a (hip  that  was  twenty  miles  be-  trads. 
low  the  Hoptf  but  within  the  limits  of  the 
port  of  London  : a new  trial  was  moved  for 
upon  a doubt.  Whether  this  could  be  faid 
to  be  an  importation  ? But  the  new  trial 
was  refufed  ; and  it  was  therefore  concluded 
the  court  judged  this  to  be  an  importa- 
tion («). 

Where  a Ihip  carrying  teas  from  Oftend 
to  Lilbon  came  into  the  port  of  Cowes  to 
mend  her  bowfprit,  (he  was  feized  by  the 
officers ; after  which  fome  goods  were  nm 
by  the  failors.  The  Chief  Baron  (b)  held 
this  not  to  be  an  importation  within  the  Aft  , 
of  Navigation,  and  that  fuch  running  did 
not  amount  to  a forfeiture,  becaufe  after 
the  feizure  the  fliip  was  in  the  power  and 
controul  of  the  officers ; but  the  jury  gave 
a verdift  for  the  forfeiture,  thinking  the 
coming  into  Cowes  was  only  a pretence,  and 
the  running  afterwards  declared  the  firft  in- 
tent to  have  been  fraudulent  {c), 

{a)  Banb.  79.  (^)  Anno  1727;  (r)  Ibid.  236, 

S3  It 
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y A R T !i.  It  had  been  ufual  on  the  trial  of  informa> 
,,.^,7iirTo  for  forfeiting  goods  illegally  imported, 

*■  D 17*3-  to  produce  the  maftcr  of  the  fhip  as  a wit- 
trade.  nefs  for  the  defendant ; and  no  objeftion 
was  made  to  his  competency  (efpecially  if 
there  was  no  information  for  forfeiture  of 
the  fhip)  tillacafe  which  happened  in  1723, 
when  it  was  infifted  that  the  fhip,  as  well 
as  goods,  was  forfeited ; and  the  objcftion 
was  held  to  be  good.  Accordingly  in  1724, 
at  the  trial  of  an  information  on  flat.  9.  & 
lO.  JVilt.  3.  ch.  10.  f.  3.  for  importing  India 
filks,  the  mafler  of  the  fhip  being  offered 
as  a witnefs  for  the  defendant,  he  was  re» 
ftifed  by  Ijird  Chief  Baron  Eyre  becaufe, 
although  no  profecution  had  yet  been 
commenced,  he  was  liable  to  one  (a). 

In  the  cafe  of  Idle  v.  Vanneck  it  was  con- 
tended for  the  defendant,  who  was  profe- 
cuted  for  bringing  goods  from  Rotterdam^ 
not  being  the  place  of  their  growth,  that 
the  goods  were  brought  either  by  the  paf- 
fengers  or  the  mariners  without  the  know- 
ledge or  privity  of  the  mafler,  and  it  was 
hard  to  fubjcdl  the  mafler,  and  much  more 
rhe  owner,  to  a lofs  for  a caufe  of  forfeiture 

(a)  Bunb.  140. 

which 
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which  they  could  not  prevent ; and  they  re-  f * » t 
Uedonftat.  27.£</.3.c.  i9-and ftat.38.£</.  3.  j2.car.h  to 
c.  8.  But  Lord  Chief  Baron  Pengelly  faid,  suRopJli’ 
his  prefent  thoughts  were,  that  knowledge  tradr. 
in  the  mailer  was  not  neceflary ; for  the  atl 
is  an  exprcfs  prohibition  without  any  limi- 
tation or  qualification,  and  the  fadt  proved 
came  dircftly  within  the  defcription  of  the 
adl ; the  forfeiture  was  •upon  the  goods 
themfclves,  and  not  upon  the  perfon ; the 
intention  of  the  law  was  to  fupport  trade  ; 
and  therefore  it  might  be  prefumed,  all 
perfons  would  take  the  utmoft  care,  trade 
fhould  be  carried  on  without  fraud.  The 
owner  is  to  take  care  what  mafter  he  em- 
ploys ; and  the  mafter  what  mariners  and 
what  paflengers  he  takes  in  ; and  being  ex- 
trcitor  navis,  and  having  the  entire  controul 
of  the  fhip,  he  may  fearch  and  examine 
when  and  where  he  will.  No  damage  ac- 
crues to  the  owner,  for  he  may  recover 
againft  the  mafter  for  the  forfeiture  of  the 
(hip  accruing  by  his  default ; and  (as  he 
thought)  the  mafter  might  recover  againft  ' 
a paffenger  who  caufed  a forfeiture.  There 
is  more  reafon  the  owner  fhould  fufFer,  as 
he  had  the  benefit  of  the  freight  which 
occafioned  the  forfeiture.  The  mafter  is 
S 4 to 
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PART  II.  to  report,  and  therefore  is  obliged  to  fee 
iV-carTii.  TO  what  he  does  report. 

A.  D.  1783. 

eurofean 

TRADi.  Such  was  the  opinion  delivered  by  the 
Chief  Baron,  though  he  meant  to  referve  the 
point  for  the  opinion  of  the  court ; but  it 
turned  out  not  to  be  neceflary,  for  the  jury 
found  that  the  defendant  had  aftual  know- 
ledge of  the  fa£t.*  On  a motion  for  a new 
trial,  all  the  Barons  agreed  in  opinion  that 
notice  in  the  mailer  was  not  neceflary  to 
create  a forfeiture  upon  this  aft ; though 
for  a fmall  matter  they  thought  it  would  be 
hard  a fliip  Ihould  be  condemned  (a). 

Ov  a fubfequent  occafion,  in  1733,  thi$ 
diflinftion  was  made  upon  the  point  by 
Lord  Chief  Baron  Reynolds ; namely.  Whe- 
ther the  goods  fo  brought  were  part  or  not 
part  of  the  cargo  ? and  therefore,  if  mari- 
ners or  paflengers  privately  bring  over  a 
fmall  parcel  of  goods,  they  are  not  to  bo 
looked  upon  as  part  of  the  cargo,  and  it 
would  be  hard  the  fliip  fliould  be  forfeited 
for  fuch  a caufe  {b). 

Notwithstanding  this  queftion  feemed 
thus  to  be  fettled,  it  was  moved  again  in 
(a)  Bunb.  238.  (^)  Ibid.  232. 

6.  Geo.  3. 
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6.  Geo.  3.  in  Mitchell  v.  ^orup,  being  an  in- 
formation on  the  fourth  fedtion  of  the  Aft 
of  Navigation,  for  an  importation  of  221  lb. 
of  teas  from  Norway,  which  were  found  by 
the  jury  to  have  been  put  on  board  by  the 
mariners  without  the  knowledge,  privity,  or 
confent  of  the  mafter,  mate,orowners.  Upon 
that  occafion  a very  full  opinion  was  given 
by  the  Lord  Chief  Baron  Parker. 


FART  If. 

V » 

12. CAR. II. TO 


A.  D.  1783* 
EUROPBAII 
T&ADC* 


He  obferved,  that  the  words  of  the  aft 
in  the  firft,  fecond,  third,  and  fourth  fec- 
tions  were  all  equally  negative,  abfolute, 
and  prohibitory;  they  operate  both  on  the 
goods  and  the  (hip,  and  there  is  not  a fylla- 
ble  that  hints  at  the  privity  or  confent  of 
the  mafter,  mate,  or  owners.  The  reafon 
of  penning  the  feftion  in  thefe  ftrong  terms 
was,  to  prevent  as  much  as  pofliblc  its  be- 
ing evaded;  for  if  the  privity  or  confent  of 
the  mafter,  mate,  or  owners  had  been  made 
neceflary,  the  provifions  of  the  aft  would 
have  been  defeated. 


In  expounding  afts  of  parliament  where 
words  are  exprefs,  plain,  and  clear,  they 
ought  to  be  underftood  according  to  their 
genuine  and  natural  fignification,  unlefs  by 
fuch  expofition  a contradiftion  or  incon- 

fiftency 
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fiflency  would  arife  by  reafon  of  fomc  fub* 
fcqucnt  claufe,  from  whence  it  might  be 
inferred  the  intent  of  the  adlf  was  othcrwjfe  : 
now  the  fubfequent  claufes  of  this  adt  do 
not  contradift,  but  enforce  the  natural  im- 
port of  the  words  of  the  founh  claufe;  which 
appears  by  the  twelfth,  thirteenth,  and  four- 
teenth feftions;  and  when  this  adl  was 
under  the  confideration  of  the  Legiflature  at 
I'evcral  fubfequent  periods,  as  at  the  times  of 
making  ftai.  14.  Gfo.  2.  c.  36.  ftat.  1 7,  Geo.  2. 
c.  36.  and  ftat  25.  Geo.  2,  c.  32.  no  relaxa- 
tion was  made  by  any  of  thofe  a<fts,  fo  as  to 
make  the  privity  or  confent  of  the  mafter, 
mate,  or  owners,  necefl’ary  to  a forfeiture* 

T o the  objedlion  made  by  the  defendant! 
that  the  penalty  or  forfeiture  impofed  by 
the  fourth  fedion,  is  only  applicable  where 
there  is  fomc  crime  or  guilt,  and  none  can 
be  imputed  to  the-mafter,  mate,  or  owners, 
without  their  privity,  he  anfwered,  that 
though  penalties  and  forfeitures,  generally 
fpeaking,  are  the  confequence  of  fome  crime 
or  guilt,  yet  neither  of  them  neceflarily  im- 
ply the  one  or  the  other,  though  punilh- 
ment  always  does : which  he  illuftrated  by 
the  examples  of  a fword  belonging  to  an  in- 
nocent man  being  forfeited,  if  a murder 
had  been  committed  with  it ; foof  deodands; 

and 
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and  by  flat.  4.  WtU.  lic  Marj^  c.  8.  the  horfes  p*  *t  11.^ 

of  innocent  owners,  upon  which  robberies  w.cah.h.to 

are  committed,  are  forfeited;  and  there  are 

various  forfeitures  of  a fimilar  nature  in  the  TaA»a. 

revenue-laws,  as  thofe  of  boats,  carriages, 

horfes,  cattle,  and  other  things.  And  by  this 

fourth  fedion,  the  forfeiture  is  not  upon  the 

perfon,  but  on  the  fhip,  not  in  perfonam  but 

in  rem. 

He  faid,  it  had  been  fuggefted  to  him, 
that  informations  had  been  conflantly  drawn 
in  this  form  from  the  firft  pafflng  of  the 
aft,  without  alledging  any  privity;  and  as 
it  is  not  neceflary  to  prove  more  than  is  laid, 
hefaid,  the  finding  of  the  jury,  whointhiscafe 
found  that  the  importation  wacjyithoutthepri* 
vityofthemafter,  mate,  orowners,  wasnuga- 
tory  and  void,  not  beingcomprized  in  the  iOTue. 

To  the  ftat.  38.  Ed.  3.  c.  8.  for  proteft- 
ing  (hips  from  being  forfeited  for  a fmall 
thing  put  into  a fhip  without  knowledge 
of  the  owne“r,  he  anfwered,  that  the  Navi- 
gation Aft  was  paired  fubfequent,  is  an  ex- 
prefs  prohibition,  without  reftriftion  or 
limitation,  and  has  altered  the  law,  by  ex- 
cluding the  privity,  as  the  moft  effeftual 
means  to  prevent  the  mifehief.  Indeed  (hips 

are 
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rA«T  ir.  are  now  forfeited  for  much  fmaller  quan« 
i».  caiTii  TO  cities,  viz.  61b.  and  2olb.  by  flat.  9. 

35-  ftat.  3.  Geo.  3.  c.  22.  f.  5. 

TmADi.  ftai.  5.  Geo.  3.  c.  43.  yet  he  thought,  if  the 
quantity  was  fo  fmall  as  not  to  be  difcovera- 
ble  by  reafonable  care  and  fearch,  it  might 
be  proper  for  the  confideration  of  the  jury; 
and  they  neither  would  nor  ought,  in  fuch 
a favourable  cafe,  to  find  a forfeiture  of  a 
Ihip ; for  de  minimis  non  curat  lex. 

f 

. To  the  objeftion  rcfled  on  flat.  27.  Ed.  3. 
c.  19.  “ that  no  merchant  (hould  forfeit  his 
“ goods  for  the  trefpafs  and  forfeiture  of  his 
‘‘  fervant,”  be  anfwered  in  like  manner,  that 
the  Navigation  Aft  was  fubfequent  to  it. 
He  repeated,  that  the  owners  are  to  take  care 
what  mailer  they  employ,  and  the  mailer 
>«rhat  mariners;  that  in  the  prcfent  .cafe, 
negligence  was  plainly  imputable  to  the 
mailer,  who  is  to  report  the  cargo  ; and  if 
he  had  fearched,  as  theofficers  did,  he  would 
have  found  the  tea,  and  lo  might  have  pre- 
vented the  forfeiture. 

He  faid,  the  authorities  were  wholly  in 
favour  of  this  opinion ; the  Chief  Barons  at 
Nifi  Prius  had  uniformly  I'o  afted ; Chief 
Baron  Montague  in  Fojler  v.  Philips  in  1722  ; 

Chief 
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Chief  Baron  Gilbert  mGateboufe  v.yiycock  in 
^Trinity  1725  ; Chief  Baron  Pengelly  in  Idlev. 
Vanneck  beforeraentioned,  where  the  Barons 
agreed  with  him  on  a motion  for  a new  trial ; 
and  he  obferved,  that  the  flat.  27.  & flat. 
38.  Ed.  3.  were  cited  upon  thst  occafion. 
He  noticed  the  diftinftion  made  by  Chief 
Baron  Reynolds,  whether  the  goods  were  a 
part  of  the  cargo,  or  not  ; which  he  recog- 
nized, but  thought  it  did  not  apply  to  the 
cafe  before  him,  for  the  quantity  was  not  fo 
(mall  as  to  excufe  the  forfeiture  of  the 
fhip  (a). 
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^ A E T If. 

1^.  CaA  11, to 

A.  D.  1783* 
EUKOPEAJf 
TAAOe* 


Notwithstanding  thefe  judgments 
againft  the  application  of  Aat.  38.  Ed.  3. 
c.  8.  to  the  Adi  of  Navigation,  and  other 
adls  paffed  fince,  it  feems  now  to  be  the 
prevailing  opinion,  that  this  flatute  is  not 
repealed  by  fubfequent  adls,  however  abfo- 
lute  in  their  prohibition,  and  that  it  ought 
to  have  its  influence  in  conflruing  cafes  of 
forfeiture.  But  flat.  27.  Ed.  3.  c.  19.  is  not 
confidered  in  the  fame  light.  Inflances  fre- 
quently occur,  where  forfeitures  arife  from' 
the  condudl  of  the  clerk ; but  to  allow  this 
as  a plea,  would  open  a door  to  all  forts  of 

(«)  Parker  337. 
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p A K T II.  fraud.  The  opinion  of  the  cuftom-houfe 
ii.cAR.ii.To  oil  thefe  two  laws  may  be  inferred  from  the 
ewROpVAH  colledion  they  have  printed  of  the  laws  of 
TRADB.  the  cuftoms,  which  they  conceive  to  be  in 
force;  they  have  inferted  flat.  38.  3. 

but  flat.  27.  Ed.  3.  they  have  excluded. 

This  is  all  that  I have  been  able  to  col- 
left,  for  illuftrating  the  rules  laid  down  in 
the  Aft  of  Navigation  and  of  Frauds  for  the 
conduft  of  the  European  trade.  And 
having  now  taken  a view  of  the  policy  pur- 
fuedj  for  rendering  the  foreign  trade  of  the 
whole  world  fubfervient  to  the  increafe  of 
our  fhipping  and  Navigation,  I lhall  draw 
the  reader’s  attention  to  another  part  of  the 
fubjeft ; and  prefent  to  him  the  inftances  iil 
which  this  fpirjt  of  preferibing  the  mode  of 
carrying  on  foreign  trade  has  been  compelled 
to  yield,  Nnd  the  execution  of  our  naviga- 
tion laws  have  been  fufpended,  left,  in 
the  attempt  to  enforce  them,  our  commerce 
might  be  extinguilhed,  or  greatly  en- 
^ dangered. 

The  laws  of  Navigation,  like  other  laws, 
have  given  way  to  neceflity ; and  have 
been  fufpended  in  time  of  war.  During 
the  dread  of  continual  danger  from  an 

enemy 
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enemy  at  fea,  it  is  well  if  foreign  trade  can  p a * t n. 
be  carried  on  at  all ; it  is  no  time  to  be  cu-  u.car.h.to 
rious  as  to  the  built  of  thelhip  that  isem- 
ployed  in  it,  how  it  is  navigated,  or  whence  taadr. 
it  comes.  At  fuch  conjunfturcs  it  has  been  • 
ufual,  more  or  lefs,  to  fufpend  the  Aifts  of 
Navigation:  the  firft  inftance  of  this  was 
in  the  Dutch  war  in  the  reign  of  Charles  11. 

It  was  then  done,  as  was  common  in  AaofMwi- 
tlxife  times,  by  the  prerogative  exercifed  by  ^ wVh'i^ 
the  crown,  ofdifpenfing  with  laws  upon  ur- 
gent  occafions.  Onthe6th  of  March  1664, 
it  was  found  neceflary  to  ifliie  an  order  of 
council  for  fufpending  the  Aft  of  Naviga- 
tion wholly,  as  far  as  regarded  the  import 
and  export  of  Norway,  and  the  Baltic  Sea; 
and  as  far  as  regarded  Germany,  Flanders, 
and  France,  provided  the  merchants  and 
the  owners  of  the  (hips  were  natural-born 
fubjefts : it  was  further  permitted  to  any 
one  of  a nation  in  amity  to  import  from  any 
parts,  hemp,  pitch,  tar,  mails,  falt-petre 
and  copper,  and  to  pay  duty  only  as  natural- 
bom  fubjefts.  Englilh  merchants  were 
permitted  to  employ  foreign  (hips  in  the 
coalling  and  plantation  trade,  but  they 
were  to  comply  with  the  rcilriftion  of  Ihip- 

ping 
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PART  II.  ping  in,  and  bringing  their  cargoes  to, 
M.cAR.ii.To  England  or  Ireland. 

A.  O.  178]. 

CrROPEAN 

TRADE.  This  was  letting  loofe  at  once  moft  of  the 
reftridtions  belonging  to  our  Navigation  fyf- 
tem,  and  throwing  it  among  the  reft  of 
Europe,  to  make  the  beft  of  it,  during  the 
time  we  were  unable  to  follow  up  the  plan 
we  had  propofed  to  ourfelves.  In  the  war 
of  1740,  when  we  had  a war  with  both 
France  and  Spain,  it  was  again  neceffary 
to  relax  from  the  fti  idlncfs  of  our  navigation 
laws;  but  it  was  endeavoured  to  be  done  in 
fuch  a way  as  would  facilitate  the  carrying- 
on  of  our  trade,  without  wholly  giving  up 
the  favourite  objedl  of  Britifh  fliipping;  and 
this  was  by  permitting  foreigners  to  become 
owners  of  Britifli  Ihips,  and  to  trade  as 
Britilli  fubjedls. 

The  colour  ftated  in  the  preamble  of  the 
ftatute  made  upon  this  occafion  is,  that  the 
felling  Britilh-built  (hips  to  foreigners  is 
a beneficial  branch  of  trade,  and  ought  to 
be  encouraged  ; and  that  it  is  highly  reafon- 
able  fliips  fo  fold  to,  or  being  the  property 
of  foreigners,  fliould  enjoy  the  fame  privi- 
lege in  thefe  kingdoms,  as  if  they  were. of 

the 
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the  built  of  the  refpeftive  countries  from  r a r t n.^ 
whence  they  came  • 12.  CAR.II.TO 

A.  D-  1783- 

£UROP£aK 

This  was  accordingly  done  by  flat.  17.  tradi. 
Geo.  2.  c.  36.  which  enaded,  that  the  goods 
enumerated  and  defcribed  in  the  eighth  fec- 
tion,  might  be  imported  into  Great  ■‘Britain, 

Ireland,  Guernfey,  Jerfey,  or  the  colonies 
or  territories  in  Alia,  Africa,  or  America, 
in  Ihipping  built  in  Great-Britain,  or  Ireland, 
fo  as  the  mafter  and  three-fourths  of  the  ma- 
riners at  leaft  were  Britifli,  or  of  the 
country  or  place  of  which  the  goods 
were  the  growth,  produdion,  or  manufac- 
ture. But  goods  fo  imported  in  Khips  the 
property  of  foreigners,  although  Britifli- 
built,  were  to  pay  alien  and  other  duties, 
the  fame  as  if  thefhip  was  foreign-built 
This  relaxation  of  the  Ad  of  Navigation 
was  to  continue  only  during  the  war.  In 
the  war  with  France  beginning  in  the  year 
1756,  the  like  law  was  pafled,  to  continue 
during  that  war;  and  again  in  the  year 
1779  (b)y  during  the  continuance  of  the 
then  fubfiding  hoftilities  with  France. 


(a)  SeA.  1,2. 

[i)  Stat.29.GM.2,c.34.feA.i9.ftat.  19.GM.3.C.  28, 

T In 
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part  It.  In  the  laft  war,  during  the  hoftilities 
II.  cAR.ii.To  between  this  country  and  the  two  crowns  of 
bwrop'ean"  France  and  Spain,  it  was  found  expedient 
TRADE.  to  relax  the  Navigation  Adts. 

Accordingly,  by  flat.  19.  Geo,  3.  c.  9* 
permifiion  was  given  to  bring  organzined 
thrown  filk  of  the  growth  or  produdfion  of 
Italy,  from  any  port  or  place,  in  any  (hip, 
notwithftanding  flat.  2.  pyUl.  dsf  Ma.  ft.  1. 
c.  9.  This  was  not  to  extend  to  the  filk.  of 
Turkey,  Perfia,  the  Eaft-Indies,  or  China. 

It  was  enadted  by  ftat.  20.  Geo.  3.  c.  45. 
that  any  perfon  free  of  the  Turkey  Company 
might  import  into  Great  Britain  or  Ireland, 

' any  goods  or  commodities  which  had 

theretofore  been  ufually  imported  from 
Turkey  or  Egypt,  or  from  any  place 
within  the  dominions  of  the  Grand  Seignior 
within  the  Levant  Seas,  in  any  (hip  built  in 
or  belonging  to  Great  Britain  or  Ireland, 
•and  navigated  according  to  law  ; or  in  any 
(hip  belonging  to  any  kingdom  or  ftate  in 
amity  with  his  majefty,  navigated  by  foreign 
leamen,  from  any  port  or  place  whatfoever, 
upon  the  fame  duties  as  if  imported  in 
Britidi  (hips  diredbly  from  the  place  of  their 
growth,  produdlion,  ot  manufadturc.  But 

if 
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if  the  impKjrtation  was  in  foreign-^«i7/  (hips,  p * n t 
the  goods  were  to  be  fubjedt  to  aliens’  ii.car.h  to 
duties  f <!/•  evropban 

TRACE. 

Again,  any  goods  or  commodiiies  which 
had  been  ufually  theretofore  imported  from 
any  port  or  place  in  Europe,  within  the 
ftreightsof  Gibraltar  (except  fuch  as  might 
theretofore  be  imported  only  from  fuch  ports 
or  places  as  are  within  the  dominions  of 
the  Grand  Seignior),  might  be  imported  by 
any  perfon  whatfoever  into  Great  Britain  or 
Ireland,  from  any  port  or  place  whatfoever, 
in  like  manner,  in  any  Britifh  or  foreign 
(hip,  with  the  like  diftinCUon  ; only  that 
drugs  imported  by  any  perfon  not  free  of  , 
the  Turkey  Company  were  to  pay  the  fame 
duties,  as  if  imported  not  direftly  from  the 
place  of  their  growth  and  production  (a). 

This  aCt  was  to  continue  in  force  till 
I June  1781  ; but  it  was  then  re-cnaCted, 
to  continue  during  hoftilities  with  France, 

Spain,  and  Holland. 

I r was  alfo  found  neceflary  to  pravide 
for  other  articles  of  import,  by  removing 

CaJ  Se£l.  1.  (a)  Se£l.  3. 

T 2 the 
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PART  11.  the  rcftraints  of  the  Aft  of  Navigation. 
ilicACii/ro  Thus,  by  ftat.  ti.  Geo.  3.  c.  19.  flax  or 
iijROPEAN  flax-feed  might  be  imported  from  any  coun- 
Trade.  try  or  place,  in  any  fhip  belonging  to  a ftatc 
in  amity,  and  navigated  with  foreign  feamen. 
The  fame  of  orchilla  weed  and  cobalt,  by 
ftat.  21.  Geo.  3.C.  62. ; and  of  wool,  barilla, 
jcfuits-bark,  and  linen  yarn,  by  ftat.  21. 
Geo.^.  c.  27.  ; by  which  aft,  any  goods  or 
commodities  of  the  growth,  produftion,  or 
manufafture,  of  the  colonies  or  plantations 
belonging  to  Portugal,  might  be  imported 
in  any  fhip  belonging  to  Portugal,  from  any 
port  or  place  in  Portugal,  or  the  Weftern 
Ifles,  commonly  called  Azores  or  Madeira 
Iflands.  Again,  by  ftat.  23.  Geo.  3.  c.  1. 
all  forts  of  com,  grain,  meal,  and  flour  of 
wheat,  rice,  and  barley,  might  be  imported 
from  any  country  or  place,  in  foreign  (hips 
belonging  to  any  ftate  in  amity  ; and  fo  of 
rice,  paddy,  Indian-corn,  Indian-meal,  and 
maize,  by  ftat.  23.  Geo.  3.  c.  9. 

In  thefe  temporary  expedients  we  may 
trace  the  progceffive  increafe  of  Britifti 
ftiipping.  In  the  Dutch  war  of  1664, 
nation  were  obliged  at  once  to  abandon  the 
Baltic  trade,  and  to  admit  foreign  fhips  into 
the  coafting  and  plantation  trade.  But  in 

the 
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the  war  of  1 740  wc  made  no  other  conceflion  part  n. 

' • . 1 j 

than  that  of  admitting  foreigners  into  the  i*.car.ii.to 
ownerihip  of  Britifli-built  (hips,  and  to 
navigate  with  foreign  feamen  for  carrying  trade. 
the  European  commodities  to  this  country, 
and  to  the  plantations.  This  was  alfo  done 
in  the  war  of  1756,  and  in  the  lad  war. 

However,  in  the  laft  war,  prelTed  as  our 
trade  was  on  all  fides,  we  were  compelled  to 
yield  a little  further  Many  articles  of  the 
trade  of  Afia,  Africa,  and  America,  were 
permitted  to  be  brought  from  any  place, 
in  any  (hips  belonging  to  a nation  in  amity. 

But  in  neither  of  thefe  wars,  not  even  in  the 
laft,  when  we  had  the  maritime  powers  of 
both  worlds  to  cope  with,  Spain,  France, 

Holland,  and  America,  did  we  allow  foreign 
(hips  to  participate  in  the  coafting  or  in  the 
plantation  trade. 
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IZ.CAR.  II. TO 
A.  D.  1783. 
COASTING 

TRADE. 


CHAPTER  IV. 

f 

THE  COASTING  TRADE. 

The  next  objeft  in  the  Adi  of  Naviga- 
tion is  the  Coajiing  Trade.  It  enadls, 
that  no  perfon  fhall  load,  or  caufe  to 
be  loaden  and  carried,  in  any  bottoms, 
fhips,  or  veflels,  whatfoever,  whereof 
any  ftranger  born  (unlefs  fuch  as  fliall 
be  denizens  or  naturalized)  be  owner, 
part-owner,  or  mafter,  and  whereof  three- 
fourths  of  the  mariners  at  lead  fhall  not  be 
Englifh,  any  filh,  vidlual,  wares,  goods, 
commodities,  or  things,  of  what  kind  or 
nature  foever,  from  one  port  or  creek  of 
England,  Ireland,  Wales,  the  iflands  of 
Guernfey  or  Jerfey,  or  the  town  of  Berwick, 
to  another  port  or  creek  of  the  fame,  or 
of  any  of  them,  under  pain  of  for- 
feiting the  goods  and  fliip ; one  moiety 
^o  the  king,  and  the  other  moiety  to  the 
informer  (a). 

(a)  Se&.  6. 

By 
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By  this  provlfion,  foreign  property  was  part  u. 
excluded  from  the  coafting  trade.  By  ,i. caVTii  to 
ftat.  I.  Jac.  2.  c.  18.  it  was  meant  to  exclude  coasting 
from  this  trade  foreign-^/////  fhips.  Every  trad*. 
foreign-built  Ihip  or  vcflel  bought, 
and  brought  into  the  kingdom  of 
England,  Wales,  or  the  town  of  Berwick, 
to  be  employed  in  carrying  goods 
and  merchandize  from  port  to  port,  is 
to  pay  at  the  port  of  delivery  for  every 
voyage,  over  and  above  all  other  duties, 
five  ftiillings  per  ton  ; one  moiety  to  the 
cheft  of  Chatham,  the  other  moiety  to  the 
Trinity  Company  {a).  A duty  of  twelve- 
pence7>?rton  was  to  be  paid  by  thofe  foreign 
fhips  already  employed  in  the  coafting 
trade  (Z>), 

These  two  provifions  make  the  whole  of 
the  law  of  Shipping  and  Navigation,  as  far 
fis  regards  the  coafting  trade. 

(o)  Se£t.  |.  (^)  Se£t.  a. 


T4  CHAPTER 
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CHAPTER  y. 

THE  FISHERIES. 

Certain  Sorts  of  Fijh  foreign-caught  to  pay  double 
Miens'  Duty — The  Herring,  North-Sea,  and 
Wefimony  Fijheries  encouraged — The  Green^ 
land  and  Newfoundland  Fijheries  fret  of  Duty 
—Importation  of  Fiji}  foreign-caught  in  foreign 
Ships  prohibited — The  Newfoundland  Fijhery 
— All  Fijh  bought  of  Foreigners  prohibited 
• — Allowances  on  failed  Fijh  Britijh-caught 
and  cured — Bounties  in  the  Greenland  Fijhery 
i — Bounties  in  the  Newfoundland  Fijhery — 
And  in  that  of  the  Gulf  of  St.  Laurence  and 
Labrador — Bounties  in  the  Southern  Whale 
Fijhery — The  Society  of  the  Free  Britijh 
Fijhery  pifiituted. 

tart  II.  lift  means  of  employment  for 

' ' ^ fhippine  provided  for  by  the  Afl  of 

A.  D.  17S3.  Navigation,  arc  the  Fijheries.  With  refped; 

FISHERIES,  theft;  ip  ordained,  that  any  fort  of 

ling,  ftock-fifli,  pilchards,  or  any  other  kind 

cf 
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of  dried  or  faked  fifh,  ufually  fifhed  for,  ii,^ 

and  caught  by  the  people  of  England,  ,i.car.h.to 
Ireland,  Wales,  or  the  town  of  Berwick, 

• or  any  fort  of  cod-fifli  or  herring,  or  any  oil  cenain  Sort$ 
or  blubber  made  of  any  kind  of  fifh  whatfo- 

ever,  or  any  whale-fins  or  whale-bones  topaydouble 

. \ • X ■ r-  t 1 Aliens  Dyty. 

which  fhall  be  imponed  into  England, 

Ireland,  Wales,  or  the  town  of  Ben^'ick, 

• not  having  been  caught  in  veflels  truly  and 
properly  belonging  thereunto,  as  proprietors 
and  right  owners  thereof ; and  the  faid  fifli 
cured,  faved,  and  dried,  and  the  oil  and 
blubber  fand  fuch  blubber  to  b?  ac- 
counted and  pay  as  oil)  not  made  by  the 
people  thereof,  imported  into  England, 

Ireland,  or  Wales,  or  the  town  of  Berwick, 
lhall  pay  double  aliens' duty  fa). 

The  firfl:  provifion  after  that  in  the  A£t 
of  Navigation  for  favouring  the  fifheries, 
was  by  a claufe  (b)  inftat.  13.  & 14.  Cir.  a. 
c.  1 1,  where  a duty,  fince  called  the  Mediter- 
ranean duty,  being  impofed  on  under-fizeJ 
(hips  trading  into  the  Mediterranean,  an 
exception  was  made  in  favour  of  fhips,  one 
moiety  of  whofe  full  lading  was  fi(h  only  ; 
and  in  fuch  cafe,  the  filh  exponed,  and  any 

{«)  Seft.  5,  (bj  Seft.  36. 

goods 
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r*«T  It.  |Toods  and  merchandize  imported  in  the 
Tame  (hip  for  that  voyage,  were  not  to  be 
Fisutaus.  to  any  ocher  duty  of  tonnage  or 

poundage  for  them  than  were  theretofore 
accuftomed  (u)  And  by  flat.  9.  Geo.  2. 
c.  33.  that  moiety  muft  conftfl  of  fi(h  taken 
and  cured  by  his  majefty’s  fubjedsonly  (i»). 


Tfic  Herring, 
North  Sea, 

»>Ki  VS  eltmony 
J^irtieriej  cn- 
ewvngea. 


Two  years  after  another  provifion  was 
made,  for  the  purpofe  principally  of  encou- 
raging the  herring,  and  North- Sea^  IJlandt 
and  frejlmony  fiflteries.  It  was  enaded,  by 
Hat.  1 5.  Car.  %.  c.  7.  that  no  frefh  herrings, 
frefli-cod,  or  haddock,  coal-filh,  or  gull- 
filh,  Ihould  be  imported  into  England, 
Wales,  or  Berwick,  but  in  Englilh-built 
Ihips  or  vefTels,  or  thofe  belonging 

to  England,  Wales,  or  Berwick,  and  having 
a certificate  as  retjuired  by  that  ad,  and 
whereof  the  mafter  and  three-fourths  at 
lead  of  the  mariners  are  Englilh  ; and 
which  had  beenfifhed,  caught,  and  taken, 
in  fuch  flups,  and  fo  navigated,  and  not 
{nought  or  had  of  any  ftrangers  born,  or  out 
of  any  flrangers  bottoms,  under  pain  of 
forfeiting  the  filh  and  the  veffel  (c).  By 
the  lame  ad  a duty  was  laid  on  faked  or 


(aj  Sefl.  36.  (^)  Seft.  5.  (f)  Sefl.  it>. 

dried 
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dried  fifli,  imported,  and  fiihed  or  caught,  >ar.t  in 
in  any  other  Ihip  orveffel  than  of  the  built,  ,».car.h  to 
or  belongingto,  England,  Wales, or  Berwick, 
having  a certificate,  and  navigated  as  before- 
fnentioned  (aj. 

By  flat.  i8-  Car.  2.  c.  2.  no  ling,  herring, 
cod,  or  pilchard,  frefh  or  faked,  dried  or 
bloated,  or  any  falmon,  eels,  or  congers, 
taken  by  foreigners,  aliens  to  this  kingdom, 
was  to  be  imported  or  expofed  to  fale  in 
this  kingdom,  under  pain  of  forfeiture  (b). 

This  was  a temporary  aft,  but  was  made 
perpetual  by  flat.  32.  Car.  2.  c.  a.feft.  2, 
by  which  aft  it  was  provided,  that  the 
importation  of  ftock-filh  and  live  eels 
fiiould  not  be  thereby  prevented,  but  they 
tnight  be  imported  by  anybody  (<:)• 

Again,  by  ftat.  25.  Car.  2.  c.  6.  aliens 
are  to  pay  for  fi(h  caught  by  Englilhmen 
and  exported  in  Englilh  {hipping,  whereof 
the  mailer  and  three-fourths  of  the  mariners 
are  Englilh,  no  greater  fubfidies  and  cuftoms 
than  natives  (d).  This  alfo  was  a temporary 
aft. 

(a)  Sedl.  17.  (ij  Sea.  a.  (<■)  Sea.  7. 

Sea.  3. 

Bt 
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IX.  CAR  II.  ro 
A.  U.  178J. 
FlSUERIEi. 


Kcwfoundland 
«ik1  Grtcrland 
FiOkHcs  flee 
cf  Duty. 


Bv  flat.  25.  Car.  2.  c.  7.  encouragement 
was  eivento  the  Greenland  and  Newfound* 
land  fifheries,  by  permitting  all  perfons, 
whether  natives  or  foreigners,  to  import 
train-oil  or  blubber  of  Greenland  and  the 
parts  adjacent,  of  Newfoundland,  or  any 
other  of  his  majefty’s  colonies,  made  of  fifh, 
or  other  creatures  living  in  the  fea,  and 
whale-fins  caught  and  imported  in  (hips 
truly  and  properly  belonging  to  England, 
Wales,  or  Berw’ick,  without  paying  any 
cuflom  or  other  duty.  Duties  were  laid 
upon  thofe  articles,  if  taken  and  imported 
in  (flipping  of  the  colonies ; a lower  duty 
if  taken  by  (liipping  of  the  colonies,  and 
imported  in  (hipping  of  England,  Wales, 
or  Berwick  ; and  a very  high  one,  amount- 
ing to  a prohibition,  if  they  were  of  foreign 
fifliing.  And  becaufe  it  was  ncccfiTary  to 
encourage  harpooners,  it  was  permitted,  fora 
limited  time,  to  navigate  with  one  moiety 
harpooners,  and  to  have  one  moiety  only  of 
the  reft  of  the  mariners  Englilh,  and 
to  enjoy  the  fame  privilege  as  if  they  were 
three-fourths  Engli(h,  provided  the  captain 
was  Englilh  (a) . Such  (hips  were  always  to 
victual  in  England,  Wales,  or  gcrwick, 

(a)  Se£t.  li 

which 
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which  was  to  be  attefted  by  the  colleiftor  of 
the  port,  and  they  were  to  proceed  directly 
on  their  voyage 

In  a fubfcquent  acfl,  the  prohibitions  were 
not  confined  by  a I'pecial  enumeration  as 
before,  but  extended  to  all  fifh.  Thus,  by 
ftat.  lo.  & II.  Will.  3-c. 24.  no  filh  (except 
ftock-filh  and  live  eels)  taken  or  caught  by 
any  foreigners,  aliens  to  this  kingdom  (ex-' 
cept  proteftant  ftrangers  inhabiting  within 
this  kingdom)  is  to  be  imported  in  any 
foreign  lliip,  velFel,  or  bottom,  not  being 
wholly  Englilh  property,  and  expofed  to  Tale 
in  this  kingdom,  under  pain  of  forfeiting  the 
fifh  and  fliip  (^).  This  was  not  to  prohibit 
the  importation  of  anchovies,  fturgeon,  bo- 
targo,  or  caveat  (f). 

The  filhery  at  Newfoundland  came  under 
confideration  of  parliament  in  the  fame  fef- 
fions,  when  an  aft  was  pafled  (<^),  contain- 
ing a variety  of  regulations  for  fecuring  the 
advantages  to  be  derived  from  this  diftant 
filhery.  For  this  purpofe  it  was  declared, 
that  all  his  majefty’s  fubjefts  refiding  within 

(a)  Soft.  2.  {J>)  Seft.  13:  (0  Se£l.  14. 

(«0  Ch.  25; 

the 


P A » T II. 


lX.CAR.II.  'i'O 
A.  D.  I7S3. 
FlSUERUi. 


Importaticn  of 
Filli  lure  ^n- 
cxuglit  ill  t'u- 
reigii  Ships 
pi  ulubitcil. 


NewfiAinJIan^ 

Fiihsry. 


Digitized  by  Coogle 


286 


insTORy  OF  the  law  of 


PAftT  If.  the  realm  of  England,  or  the  dominions 
»'».cAR'.n.To  thereunto  belonging,  (hould  have -the  freef 
and  filhery  toand  fromNewfoundland, 
and  take  bait  and  filh  there  and  in  the  feas 
and  iflands  adjacent ; which  was  defigned 
for  removing  the  obftaclcs  that  might  be 
thought  to  lie  in  the  way  of  a free  filhery, 
from  various  charters  heretofore  granted  of 
that  illand,  as  well  as  of  other  parts  of  Ame- 
rica ; and  that  no  alien,  not  refiding  within 
England,  Wales,  or  Berwick,  Ihould  take 
any  bait,  or  ufe  any  fort  of  trade  or  filhing 
there Becaufedoubts  hadarlfen,  whether 
whale-fins,  oil,  and  blubber,  taken  by  Ihips 
belonging  to  the  Company  of  Merchants  of 
London  trading  to  Greenland  were  not 
fubjed  to  an  additional  duty  of  lad.  impofed 
by  Hat.  S.  8c  g.  fVill.  3.  c.  24.  and  Hat. 
9.  & 10.  iP’ill.  3.  c.  23.  (although  all  manner 
of  fifli  Englilh  taken  were  excepted)  it  was 
declared  by  this  ad,  that  all  fuch  whale- 
fins,  oil,  and  blubber,  and  alfo  all  whale- 
fins,  oil,  and  blubber,  of  Englilh  filhing, 
taken  in  the  feas  of  Newfoundland,  or  any 
of  the  feas  belonging  to  his  majefty’s  plan- 
tations or  colonics,  and  imported  by  the 
king’s  fubjeds  in  Englilh  fliipping,  Ihould 

(«)  Sefl.  1. 

be 
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be  free  of  thofe  duties,  as  all  fi(h  of  Englilh- 
taking  (j). 

The  proteflion  of  the  Englifli  fiflieries 
came  again  before  parliament ; when,  upon 
conlideration  of  ftat.  i^.Car.  2.  c.  7.  and  flat. 
18.  Car.  2.  c.  2.  beforementioned,  and  the 
evalions  thofe  provifions  fuffered  by  the 
fraudulent  practice  of  perfons  who  traded 
in  Englifli  fmacks  buying,  when ‘out  at 
fca,  great  quantities  of  filh  caught  by  fo- 
reigners, and  then  bringing  it  into  our  ports 
(a  praftice  which  had  been  complained  of 
and  provided  againft  in  former  times  (b)  ) ; 
it  was  enadled  by  ftat.  i.  Geo.  i.  ft.  2.  c.  18. 
that  no  herring,  cod,  pilchards,  falmon,  or 
ling,  frefti  or  falted,  dried  or  bloated,  nor 
any  gril,  mackerel,  whiting, haddock,  fprats, 
coal-iifti,  gull-hlh,  congers,  nor  any  fort  of 
flat  filh,  nor  any  fort  of  frclh  filh  whatfoever, 
lhall  be  imported  or  expofed  to  Tale  in  that 
part  of  this  kingdom  called  England,  which 
lhall  be  taken  by,  bought  of,  or  received 
from,  any  foreigner,  or  out  of  any  ftrangers 
bottoms,  except  proteftant  ftrangers  inhabit- 
ing within  this  kingdom  ; nor  lhall  any  per- 
fon  give  or  exchange  any  goods  or  things  fox 
filh  fo  taken.  A penalty  of  20I.  or  twelve 


FART  II. 


IX.  CAR. II. TO 
A.  D.  irUj. 
FliUERlli. 


FiOl  bought  of 

Fore»nert 

prohibited. 


(o)  Sc^.  17.  (i)  Vid.  ant.  z8,  29. 

• T 8 months 


Digitized  by  Coogle 


288 


HISTORY  OF  THE  LAW  OF 


PART  ii.^  months  imprifonmcnt,  is  laid  on  the  mailer 
11  CAR.ii.To  of  the  fmack  or  veflel  importing  filh  contrary 
fjshVrus.  C'*)  » which  by  flat.  9.  Geo.  2. 

c.  33.  is  made  lool,  on  every  perfon  offend- 
ing againft  the  aft,  and  50I.  on  the  mailer 
of  the  veffel.  The  penalties  of  ftat,  i.  Geo.  1. 
are  not  to  extend  to  eels,  flock-fiih,  ancho- 
vies, fturgeon,  botargo,  or  caveare 

The  ^ffeft  of  ftat.  to.  & 1 1 . /f'///.  3.  c,  24. 
having  made  lobfters  and  turbot  very  dear, 
permiifion  was  given  as  well  to  foreigners 
as  to  Britifh  to  import  lobfters  or  turbots, 
whether  of  foreign  or  Britiih  catching,  iti 
the  fame  manner  4S  before  that  ftatute 

The  fiflteries  had  now  become  objefts  of 
great  national  concern  ; and  after  various 
experiments  for  their  encouragement,  at  one 
lime  by  prohibiting  foreign-caught  filh,  at 
another  by  allowing  an  importation  free  of 
duty  to  fifh  Britiih -caught ; the  parliament, 
in  making  regulations  for  the  revenue  on 
fait,  had,  at  different  times,  mad^  certain 
allowances  on  the  export  of  failed  fiih, 
which  operated  in  the  nature  of  a bounty 

(a)  Sed.  1,  2.  (h)  Scd.  3.  (f)  Sed.  lo. 

on 
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on  the  fiflienes  (j).  The  principal  ofthefe 
is  flat.  5.  Geo.  i.  c.  18.  by  which  allowances 
were  to  be  paid  by  the  colleftor  of  the  fait 
duties  on  the  exportation  from  Great  Britain 
of  the  following  forts  of  fifli  Britilh-taken, 
viz.  on  pilchards  or  lhads,  feven  (hillings 
per  calk  ; cod-fi(h,  ling,  or  hake  (except 
dried  cod-filh,  ling,  or  hake,  commonly 
called  haberdine),  of  a certain  fize,  five 
(hillings hundred  ; wet  cod-filh,  ling,  or 
hake,  two  (hillings  per  barrel ; dried  cod- 
filh,  ling,  or  hake,  commonly  called  haber- 
dine, three  (hillings  per  cwt.  ; falmon,  four 
(hillings  and  fixpence  per  barrel  ; white 
herrings,  two  (hillings  and  eightpence  per 
barrel  ; full  red  herrings,  one  (hilling  and 


VA9.T  II. 


12.  CAR.  II. TO 
A.  O.  178;. 
FISHERIES. 


Allowances  on 
failed  Fllh 
BritiOi.taken 
and  cured. 


ninepence  per  barrel  ; clean  (hotten  red  . 
herrings,  one  (hilling  per  barrel ; dried  red 


fprats,  one  (hilling la(l(^). 


The  firft  experiment  made  by  bounties  ^ 

was  this  on  the  exportation  of  Briti(h-caught  Fiflwry. 
fi(h ; the  next  was  to  encourage  the  fitting 
out  in  order  to  catch;  and  it  was  begun  in  the 
whale-filhery.  The  allowing  of  whale- fins, 
oil,  and  blubber,  to  be  imported  duty-free  (c), 

(n)  Stat.  10.  & 11:  3.  c.  44.fi  14.  to  20. 

(^)  Sea.  6. 

(r)  f'u/.&at,  ii.Gte.  i. c.  zS.and  flat. 5. G«.  2. c.  28. 


not 
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PART  If.  not  being  found  fufficient  for  regaining  this 
ij.cAATiirTo  beneficial  trade*  which  was  judged  by  the 
fijhe'ajeV  P^rl’^nicnt  to  be  in  danger  of  being  intirely 
loft,  and  of  going  into  the  hands  of  foreigners 
who  ufed  to  bring  great  quantities  of  oil  to 
this  kingdom,  it  was  thought  advifeable  to 
try  what  could  be  done  by  giving  a bounty 
on  the  re/um  of  {hips  from  that  fifhery.  Ac- 
cordingly by  flat.  6.  Geo.  2.  c.  33.  a boun- 
ty of  twenty  (hillings  per  ton  was  given  on 
all  BritHh  Ihips  of  two  hundred  tons  and  up- 
wards, proceeding  from  Great-Britain  on  the 
whale  fifhery  to  the  Greenland  Seas,  or  Davis’s 
S freights  and  the  adjacent  feas,  manned  and 
navigated  according  to  law.  Such  (hips 
were  to  have  proper  equipments  of  men,  har- 
pooners,  boats,  and  other  requifites  for  the 
filhery,  and  were  to  do  their  utmoft  endea- 
vours to  take  whales,  or  other  creatures 
living  in  the  fea  (and  on  no  other  defign), 
and  to  import  the  whale-fins,  oil  and  blub- 
ber, thereof  into  Great-Britain.  Varions 
regulations  were  devifed  relative  to  the  fit- 
ting out,  and  the  return  of  fuch  Ihips,  for 
fecuring  the  objedt  of  the  adt.  This  adt  was 
to  continue  as  long  as  flat.  12.  Geo.  i.  c.  26. 
and  flat.  5.  Geo.  2.  c.  28.  on  which  thefe  ar- 
ticles depended  for  being  duty-free.  By  ftat. 
22.  Cto.  2.  c.  45.  f.  3.  an  additional  bounty 

of 
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of  twenty  (hillings  was  given  for  i limited 
time;  and  various  other  regulations  were 
made  for  promoting  the  filhery;  which  boun- 
ties and  regulations  were  continued  by 
Hat.  28.  Gfo.  2.  c.  20i  to  the  2 5th  of  Decem- 
ber 1 764.  By  the  fame  aft,  no  bounty  was  to 
be  paid  for  more  than  four  hundred  tons  in 
one  (hip,  and  it  was  allowed  to  (hips  umler 
two  hundred  tons. 

In  ftat.  II.  Geo.  3;  c.  38.  the  whale-fi(hery 
was  again  taken  up  ; the  fame  bounties  and 
the  fame  indemnities  in  point  of  duty 
were  given  ; and  at  the  fame  time  a detail 
of  regulations  was  devifed  for  carrying  the 
defign  of  the  aft  into  execution.  This  aft  was 
to  continue  for  fifteen  years ; it  correfpond- 
ed  wuh  the  former  policy;  only  the  boun- 
ties of  forty  (hillings  were  to  expire  at  the 
end  of  five  years,  when  they  were  to  con- 
tinue at  thirty  (hillings  for  five  years,  and 
for  the  laft  five  years  they  were  to  be  only 
twenty  (hillings  (a);  and  the  benefits  of  this 
aft  were  extended  to  (hips  fitting  out  from 
the  American  colonies,  under  fimilar  regu- 
lations to  be  obferved  at  the  time  of  their 

(a)  Se£l.  3; 

U a fitting 
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p A > T 11.^  fitting  out  (<*).  This  aft  continued  In  force 
ii.cAiuii  TO  till  the  2Cth  of  December  1786. 

riSHKKlIt. 

The  fame  aft  held  out,  for  the  fpace  of 
fifteen  years,  an  encouragement  to  the  filhery 
in  the  Gulf  and  River  of  St.  Lawrence ^ and  in 
the  Teas  on  the  coafts  of  the  American  colo- 
nies, by  allowing  the  importation  in  fiiipa 
belonging  to  his  majefty’s  fubjefts  of  whale- 
fins  uken  from  whales  of  thofe  fifheries, 
free  of  all  cuftom  or  fubfidy  except  that 
granted  by  flat.  25.  Car,  z.  c.  ’]•  fb). 

Ak  exception,  that  had  been  made  from 
the  prohibition  againft  foreign  fait  by  ftat. 
2.  & 3.  Ann.  c.  14.  in  favour  of  cod-filh,  ling, 
or  hake,  caught  and  cured  at  Newfoundland 
or  Iceland,  was  followed  by  flat.  13.’  Geo.  3. 
c.  72*  which  allows,  fubjeft  to  ftat.  10.  & 1 1. 
bViU.  3.  c.  25.  and  under  certain reftriftions, 
the  importation  in  Britilh-built  (hips  of  the 
fame  fi(h  caught  and  cured  in  Cbaleur  Bty, 
or  any  other  part  of  the  Gulf  of  St.  Lawrence, 
or  on  the  coad  of  Labrador, 

It  was  now  intended  to  give  the  like  en- 
couragement by  bounties  to  thefe  filheries, 

14..  (h)  SeA.  17. 

as 
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as  had  been  before  given  to  thofe  of  Green- 
land and  Davis's  Streights.  This  was  begun 
byftat.  15.GW.3.  c.  31.  which  gives  bounties 
for  eleven  years  to  Ihips  employed  in  the  Bri- 
tilh  fifliery  on  the  banks  of  Newfoundland, 
being  Britilh-built,  and  owned  by  the  king’s 
fubjedts  refiding  in  Great-Britain  or  Ireland, 
or  Guernfey,  Jerfey,  or  Man,  of  fifty 
tons  burthen  or  upwards,  navigated  with 
not  lefs  than  fifteen  men,  three-fourths  of 
whom  befides  the  mafter  were  the  king’s 
fubjefts.  They  were  to  clear  out  from  Great- 
Britain  ; to  catch  not  lefs  than  ten  thoufand 
filh  on  the  Banks,  and  land  them  on  the 
fouthern  or  eaftern  fide  of  Newfoundland, 
before  the  15  th  of  July ; then  make  another 
trip  to  the  Banks,  and  return  in  like  manner 
to  the  illand  with  the  fame  cargo  : the  firft 
twenty-five  of  fuch  Ihips  were  to  have  forty 
pounds  each,  the  next  hundred  fhips  twenty 
pounds  each,  and  the  next  hundred  fhips 
ten  pounds  each  ( a). 

The  fame  aft  gave  the  following  boun- 
ties for  the  fame  term  of  eleven  years,  for 
five  fhips  employed  in  the  whale-fifhery 
in  the  Gulf  of  St.  Lawrence,  on  the  coaft  of 

faj  Se£t.  I. 
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Labrador,  or  Newfoundland,  or  in  any 
fcas  fo  the  fouthwaidof  the  Greenland  Seas  and 
Davis's  Str eights.  Every  fuch  fhip  was  to  be 
Briti(h-built,  owned  by  the  king’s  fubjedls 
refiding  in^  and  navigated  by  three-fourths 
of  the  king’s  fubjefls  of.  Great- Britain, 
Ireland,  Guemfey,  Jerfey,  or  Man  ; was 
to  clear  out  from  one  of  thofe  places  ; and 
was  to  take  and  kill  one  whale  af  le^  ia 
the  fifhery  above  deferibed,  and  return  in 
the  fame  year  to  forae  port  in  England 
with  the  oil  of  the  whale  or  whales  fo 
taken  : the  fhip  which  (hould  arrive  with  the 
greateft  quantity  of  oil  in  the  fame  year, 
was  to  have  five  hundred  pounds  ; with  the 
next  greateft  quantity , four  hundred  pounds  j 
with  the  next,  three  hundred  pounds  ; the 
next,  two  hundred  pounds  ; And  the  nextj, 
one  hundred  pounds  (a). 

Again,  the  importation  duty-free  of  irain- 
pil,  and  blubber,  and  whale-fins  in  Englilh 
(hips,  by  ftat.  25.  Car.  2,  c.  7.  which  had 
been  by  a fubfequent  aft  extended  to  Britifh 
(hips,  was  now  extended  to  (hips  belonging 
w Great-Britain  or  Irelandj  or  Guernfey, 
Jerfey,  or  Man  fhj. 

(a)  Seft.  3.  (i)  Soft.  9. 
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The  adt  did  not  ftop  here;  but  went  on 
to  extend  to  Ireland  the  advantages  of  Hat. 
ii.G^o.3,  c.  38.  fo  that  any  Ihip  might  pro- 
ceed from  Ireland  on  the  whale-filhery  to  the 
Greenland  Seas,  and  Davis's  Streigbts  and  the 
adjacent  feas,  being  Britilh-built,  and  own- 
ed by  the  king’s  fubjedts  of  Ireland,  and 
the  mafter  and  three-fourths  of  the  mariners 
being  the  king’s  fubjedts  of  Ireland  (a), 
Thefe  Irilh  (hips  were  put  under  the  fame 
regulationsas  (hips  going  from  Great- Britain. 

The  whale-filhery  aimed  at  in  this  ftatute 
to  be  carried  on  fouihward  of  the  Greenland 
Seas  and  Davis's  Streigbts,  was  the  fir(l 
glimpfe  of  what  has  fince  been  called  the 
Southern  Wbale  Fifbery , and  which  in  the  fol- 
lowing feflion  of  parliament  appeared  to  the 
Legifiature  in  a more  dillindl  view.  For  in 
(lat.  16.  Geo,  3,  c.  47.  we  are  told,  that  a va- 
luable wbale -fijhery  bad  been  lately  difcovered  in 
tbe  feas  to  tbe  fautbward  of  the  latitude  of  44 
degrees  North,  But  it  being  found  neceflary 
that  (hips  going  to  that  filhery,  (hould  fit 
out  at  a different  feafon  of  the  year  than  that 
mentioned  in  flat.  1 5.  Geo.  3.  c.  31.  the  fame 
bounties  were  allowed  to  five  (hips  which 

(a)  Se<t.  SI,  22,  23;. 
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were  to  fail  between  the  firft  day  of  Auguft 
and  the  firft  day  of  November  in  every 
year,  and  having  taken  at  leaft  one  whale, 
were  to  return  to  England  with  the  oil  thereof 
before  the  firft  day  of  Auguft  following  ; 
and  fuch  oil  might  be  landed  without  pay- 
ment of  any  duty. 

A DOUBT  having  arifen,  whether  whales 
taken  in  64  degrees  and  a half  northern  la- 
titude were  within  the  meaning  of  ftat.  15. 
Ceo.  3.  c.  31.  and  to  be  deemed  as  taken  and 
killed  in  a fea  to  the  fouthward  of  the  Green- 
land Seas  and  Davis's  Streights  ; it  was  de- 
clared by  ftat.  20.  Geo.  3.  c.  60.  that  the 
Greenland  Seas  and  Davis's  Streights  ftiould 
be  deemed  to  extend  to  the  latitude  59  de- 
grees 30  minutes  north,  and  no  further; 
and  the  bounties  given  by  that  aft  were  not 
to  apply  to  whales  taken  and  killed  in  any 
fea  to  the  fouthward  of  the  Greenland  Seas 
or  Davis's  Streights  exceeding  44  degrees  of 
north  latitude ; which  made  a divifion  of  the 
whale-fiftieryintothreedefcriptions;  namely, 
that  of  Greenland  including  Davis's  Streights^ 
the  Southern^  and  the  one  lying  between 
thofe  two.  By  the  fame  aft  an  allowance  was 
made  for  the  times  of  fiuing  out,  in  con- 

fideratiqn 
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In  the  mean  time  the  Greenland  filhery 
called  for  the  aid  of  the  Legiflature.  It  was 
found,  that  fince  the  bounty  granted  by 
ftat.  II.  Geo.  3.  c.  38.  had  been  reduced  by 
the  lapfe  of  the  firft  five  years  from  forty  (hil- 
lings per  ton,  the  number  of  veffels  em- 
ployed in  that  filhery  had  been  much  di- 
minifhed  : to  prevent  therefore  this  fifliery 
entirely  falling,  a bounty  of  twenty  (hillings 
per  ton  was  added  for  five  years  by  ftat. 

22.  Geo.  3.  c.  19.  to  the  twenty  (hillings  per 
ton  then  due  by  the  former  aft.  Becaufe  by 
ftat.  15.  Geo.  3.  c.  31.  and  ftat.  16.  Geo.  3. 
c.  47.  the  (hips  to  be  intitled  to  the  bounty 
muft  be  the  whole  property  of  perfons  re- 
fiding  in  that  part  of  the  king’s  dominions 
from  whence  they  cleared  out,  which  pre- 
vented any  co-partnerihip  between  perfons 
refiding  in  Great- Britain  and  Ireland,  it  was 
declared  by  ftat.  18.  Geo.  3.  c.  55.  f.  8.  that 
the  property  might  belong  to  thofe  refiding 
in  Great-Britain  or  Ireland. 

While  fo  many  experiments  were  mak- 
ing to  promote  and  extend  the  Britilli  whalc- 
(<t)  Seft.  z. 

fi(heiy. 
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fifhery,  the  one  which  was  carried  on  upon 
our  own  coafts  was  not  negleded  by  the  Le» 
gillature.  This,  from  its  vicinity,  and  the 
lupply  it  furnifhed  towards  the  food  as  well  as 
employ  of  the  induftrious  poor,  might,  per-t 
baps,  be  confidered  as  deferving  a more 
particular  attention. 

To  give  liability  and  vigour  to  this  fpe-, 
cies  of  filhery,  his  majefty  was  authorifed 
by  Hat.  23.  Geo.  z.  c.  24.  intituled,  Jn  Acl for 
the  Encouragement  of  the  Britijh  White  Herring 
Fifiery,  to  incorporate  certain  p>erfons  under 
the  ftile  of  The  Society  of  the  Free  Britijh 
Fijbery,  to  continue  for  twenty-one  years 
from  the  date  of  the  charter.  To  co-operate 
with  the  exertions  of  this  Society,  a bounty 
of  thirty  Ihillings  per  ton  was  granted  for 
fourteen  years  to  all  perfons,  whether  Mem- 
bers of  that  Society  or  others,  being  owners 
of  decked  vclTcls  from  twenty  to  eighty 
tons,  built  and  fitted  out  for  and  employed 
in  thofe  filheries,  which  had  proceeded 
from  fome  port  of  Great-Britain  manned 
and  navigated  according  to  law.  The  So- 
ciety fo  incorporated  were  impowered  to 
raifqli  capital  of  500,000!. ; ^ and  as  an 
encouragement  to  become  a fubferiber  to 
fuch  flock,  an  allowance  of  three  per  cent. 
was  to  be  paid  by  Government  for  fourteen 

years 
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years  .for  all  the  raonpy  adtually  employed 
in  the  fifhcry  (>j).  To  encourage  ftill  more 
fuch  fubfcriptions,  perfons  fubfcribing 
looool.  might  carry  on  the  filhery  under 
their  own  management  by  the  ftile  of  The 
FiJhing'Cbamber  of  fuch  city  or  town  where 
they  chofe  to  eftablifh  thetnftlvcs,  and 
fliould  be  intitled  to  the  allowance  of  three 
-per  cent.  Qi). 

Some  amendments  were  made  in  this 
ftatute  by  Hat.  z8.  Geo.  2.  c.  14.  by  which, 
among  other  things,  the  bounty  and  al- 
lowance were  continued  three  years  beyond 
the  original  term  of  fourteen  yens  (c).  The 
bounty  of  thirty  (hillings  per  ton  being 
judged  infufficient,  it  was  difcontinued  by 
flat.  30.  Geo.  2.  c.  30.  and  in  lieu  thereof 
was  granted  another  of  fifty  fhillings  per  ton 
for  the  fame  term  of  years. 

These  ads  being  fuffered  to  expire,  the 
parliament  interpofed  again  in  favour  of  this, 
fifliery.  By  ftat.  11.  Geo.  3.  c.  31.  a bounty 
of  thirty  (hillings  per  ton  was  again  granted 
for  the  fpace  of  feven  years  to  the  owners 
of  decked  vefl'cls  from  twenty  to  eighty 

^aj  Seft,  40.  (h)  Seft.  i8.  (<•)  Sefl.  4. 
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FART  n.  tons  burthen,  fitted  out  and  employed  in 
ii.cAR.ii.To  the  Brilifh  White  Herring  Filhcrics  ; which 
risLiiitV.'  h)ounty  was  funher  continued  by  ftat.  19. 
Ceo.  3.  c.  26.  for  feven  years  more. 

We  muft  place  among  the  regulations 
concerning  the  filheries,  the  prohibition 
that  was  laid  on  the  inhabitants  of  a great 
part  of  the  American  colonies  from  coming 
to  the  fifheries  in  thofe  feas.  By  ftat*  15. 
Geo.  3.  c*  10.  if  any  veffel  being  the  pro- 
peny  of  the  fubjeds  of  Great  Britain,  not 
belonging  to  and  fitted  out  from  Grcat-Bri- 
tain  or  Ireland,  or  the  iflands  of  Guemfey, 
Jerfey,  Sark,  Alderney,  or  Man,  Ihould 
be  found  carrying  on  any  fifliery  on  the 
Banks  of  Newfoundland,  the  coaft  of  La- 
brador, or  within  the  River  or  Gulf  of  St. 
Lawrence,  or  upon  the  coaft  of  Cape  Bre- 
ton or  Nova  Scotia,  or  any  other  part  of 
the  coaft  of  North  America,  or  having  on 
board  materials  for  carrying  on  fuch  filhery, 
the  veflel  with  her  tackle  and  fifli  in  her 
fliould  be  forfeited,  unlefs  the  mafter  could 
produce  a certificate  from  the  governor  of 
Quebec,  Newfoundland,  Saint  John,  Nova 
Scotia,  N ew  York , N ew  Jerfey , Pennfylvania, 
Maryland,  Virginia,  North  or  South  Caroli- 
na, Georgia,  Eaft  or  Weft  Florida,  Bahamas, 

or 
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or  Bermudas,  fliewing  that  fuch  veffel  had  ^ » t il 
fitted  out  from  one  of  thofe  colonies  in  u.cap.h.to 
order  to  proceed  on  that  filhery  (a).  An  tisuitLiul' 
exception  was  made  in  favour  of  thofe  who 
had  cleared  out  before  a certain  day  for  the 
whale-filhery  only.  A fpecial  exception  was 
made  in  favour  of  the  people  of  the  ifland 
of  Nantucket  employed  in  the  whale-filhery 
only ; and  in  favour  of  the  people  of  Marjh* 
field  and  ScituatCy  in  the  province  of  Maffa- 
chufett’s  Bay,  employed  in  the  mackerel, 
fliad,  and  alewife  filheries  only  (^b). 

{a)  Sed.  7.  {b)  Sefi.  9.  10.  11. 
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ijow  Englifh-huilt  Shipping  to  be  underfiood— 
Foreign  Ships,  Englifij-ozvned,  to  be  regijtered 
• — Englijh  Ships  to  be  Englijh-built — The 
Plantation  Regijler  ASi,  St  at.  7.^  8.  fFtlli  3* 
c.  22.-0/  Regijler s lojl  or  mijlaid — Wbeil 
foreign  Seamen  employed — Ships  made  free  by 
Letters  Patent — By  Private  A£ls — By  the 
CommiJJioners  of  the  Cujloms—^f  Prize  Ships 
' — Of  Majler  and  Mariners  naturalizedi 

TAKT  II.  TTAVINGconfideredthevsirious branches 
11.  CAR.  II. TO  of  trade  and  employnient  for  fliippingi 
^British’'  are  noticed  in  the  A6t  of  Naviga- 

»Mips.  tion,  and  are  thereby  fubjedted  to  certain 
rules  and  regulations  in  order  to  promote 
the  increafe  of  Britifh  fliipping  and  naviga- 
tion, we  come  to  the  remaining  part  of  this 
famous  ftatute  which  relates  to  the Jhip  itfelf, 
and  the  qualifications  that  conftitute  a Bri- 
tilh  Blip.  But  before  we  enter  upon  this, 

it 


Digitized  by  Coogle 


HISTORY  OF  THE  LAW,  &(?*  jOj 

it  will  be  proper  to  lookback,  arul  bring  faht  ii. 
together  into  one  view  the  various  qualifica-  cTIuTi.to 
tions  of  (hipping  that  are  required  by  this  “•  '7*J- 
aft  for  different  employments*  ihim. 

In  plantation-trade  it  requires  (hipping 
to  belong  to  the  people  of  England,  Ireland, 

Wales,  or  Berwick,  or  to  be  of  the  built  of 
and  belonging  to  the  plantations ; fo  that  if 
the  fliip  were  owned  by  perfons  in  the  mo- 
ther-country, it  was  not  material  where  it 
was  built';  but  if  it  was  owned  by  fome 
perfon  in  the  plantations,  it  muft  alfo  have 
been  built  there. 

# 

As  to  the  trade  with  Afia,  Africa,  and 
America,  not  being  plantations  of  this 
country,  the  (hip  might  be  owned  by  any 
one  in  England,  Ireland,  Wales,  or  Ber- 
wick, or  in  the  plantations,  but  nothing  is 
faid  of  the  built.  In  the  fourth  I'eftion 
the  aft  fpeaks  of  goods  of  foreign  growth, 
which,  it  fuppofes,  are  to  be  brought  in 
Englijh-built  Jhippingy  or  other  Jhipping  be- 
longing to  fome  of  the  aforefaid  places 
(viz.  England,  Ireland,  Wales,  Berwick, 
and  the  plantations)  ; but  the  aft  had  be- 
fore faid  nothing  of  goods  that  are  to  ba 
brought  in  Engli/i-huilt  (hipping,  no  built 

being 
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being  fpoken  of  but  the  built  of  the  plan^ 
tations,  and  that  for  the  plantation-trade. 
For  the  trade  of  Alia,  Africa,  and  America, 
nothing  is  faid  of  the  built,  but  merely  of 
the  ownerlhip. 

Iv  the  European  trade  the  Importation  of 
goodsthe  growth, production,  ormanufadure 
of  Ruflia,andof  the  other  goods  (except  cur- 
rantsj  enumerated  in  the  eighth  claufe,  is  to 
be  in  Ihips  owHcd  in  England,  Ireland,  Wales, 
or  Berwick ; but  currants  and  goods  the 
growth,  production,  or  manufacture  of 
Turkey,  are  to  be  brought  in  Englilh 
fliipping,  and  nothing  is  faid  of  the  owner- 
fiiip.  In  tlie  coalling  trade  no  (tranger  is  to 
be  owner  or  part-owner  of  a (hip,  but  no- 
thing is  faid  of  the  built.  In  the  filhery,  the 
(hip  mull  be  owned  in  England,  Ireland, 
Wales,  or  Berwick.  In  all  thefe  trades  the 
circumftance  of  the  mailer  and  three  fourths 
of  the  mariners  being  Englilh,  is  invariably 
required  ; but  in  the  filhery  nothing  is  faid 
of  the  mailer  and  mariners. 

It  appears,  therefore,  that  in  three  in- 
llances  only  did  the  llatute  require  that  the 
Ihip  Ihould  be  of  any  particular  ^h/7/  ; namely, 
for  the  plantation-trade  it  mull  be  planta- 

tion- 
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tlon-built,  if  the  owner  lived  in  the  planta-  u.^  . 

tions;  and  for  bringing  currants  and.  Tur-  12.  car.  n.  to 
key  commodities  it  muft  be  Engli(h-built.  ^br°tish^’ 
In  all  other  inftances,  whether  in  the  plan-  •****■*• 
tation-trade,  the  trade  with  Afia,  Africa, 
or  America,  the  European-trade,  coafting- 
trade,  or  the  filheries,  it  was  fufficient  if 
the  fliip  belonged  to  perfons  in  England, 

Ireland,  Wales,  or  Berwick,  as  owners. 

When  we  confider  that  the  plantation- 
trade  might  be  carried  on  by  (hips  owned  in 
England,  Ireland,  Wales,  and  Berwick; 
and  that  currants  and  Turkey  commodities 
might  be  brought  by  foreign-built  (hips  of 
that  country,  there  exifted  no  fort  of  trade 
where  the  law  required  abfolutely  the  em- 
ployment of  Englifihbuilt  (hipping.  But 
there  were  fcveral  inftances  in  which  the 
law  required  (hipping  to  be  “owned  in  En- 
gland, Ireland,  Wales,  or  Berwick ; and 
in  all,  except  the  filhery,  a (hip  (b  owned 
was  to  be  navigated  by  a mafter  and  three- 
fourths  of  the  mariners  Emgli(h. 

f > ... 

From  all  this  it  is  clear,  that  the  objeft 
die  parliament  immediately  propofed  to  it- 
felf  was,  to  increafe  the  number  of  feamen,  and 
encourage  the  purchasing  of  Jhips  by  mer- 
chants^ The  building  of  (hips  in  England 
was  rather  looked  to  as  a confequence  to 
' • X follow 
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follow  from  the  operation  of  thefe  and  othef 
caufes. 

I SHALL  now  {late  the  regulations  ihado 
by  this  aft  on  the  built ^ ownerjhip,  and  navi- 
gation of  Engli(h,or,asthey  are  now  termed, 
Britilh  fhips.  The  firft  of  thefe  is,  to  ex- 
plain the  fenfe  in  which  EMgliJh-built  Jhip- 
ping  is  to  be  underftood.  It  is  to  be  under- 
Hood,  fays  the  aft,  of  (hipping  built  in 
England,  Ireland,  Wales,  the  illands  of 
Guernfey  or  Jerfey,  or  the  town  of  Ber- 
wick-upon-Tweed, or  in  any  the  lands, 
iflands,  dominions,  or  territories  to  his  ma- 
jefty.  in  Afia,  Africa,  or  America,  belong- 
ing, or  in  his  pofleflion : and  where  En- 
glifli-built  {hipping  is  mentioned  in  the 
Book  of  Rates  as  intitling  goods  to  any  eafe, 
abatement,  or  privilege,  in  point  of  duties, 
it  is  alwaysto  be  underftood  with  theprovifo 
that  the  mafter  and  three-fourths  of  the  ma- 
riners at  lead  are  Englifh  ; and  wherever  it 
is  required  that  the  mafter  and  three-fourths 
of  the  mariners  (hould  be  Englilh,  they  are 
to  be  fuch  during  the  whole  voyage,  unlefs  ia. 
cafe  of  ficknefs,  death,  or  being  taken  pri- 
foners  in  the  voyage ; which  fafts  are  to  be 
proved  on  the  oath  of  the  mafter  or  other 
chief  officer  of  the  (hip  {a). 


(«)  SeA.  7. 
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In  order  to  prevent  foreign  fhips  paffing  fart  n. 
for  Englifli,  which  was  termed  the  colour-  n.  car.h.to 
ing  of  foreign  (hips,  it  was  ordained,  that  ^brit'ish^ 
no  foreign-built  (hip  or  veflTel  (hould  pafs 
as  a (hip  belonging  to  England,  Ireland, 

Wales,  or  the  town  of  Berwick,  and  have  toberegiiured. 
the  privileges  thereof,  until  the  perfon 
claiming  the  property  thereof  made  appear 
to  the  chief  officer  of  the  cuftoms  in  the 
port  next  to  the  place  of  his  abode,  that  he 
was  not  an  alien  ; <and  (hould  take  an  oath 
before  fuch  chief  officer  that  fuch  (hip  was 
bond  jidey  and  without  fraud,  bought  by 
him  for  a valuable  confideration,  expreffing 
the  fum,  as  alfo  the  time,  place,  and  per- 
fons  from  whom  it  was  bought,  and  who 
were  his  part-owners,  if  any  (which  part- 
owners  were  to  take  the  fame  oath  before 
the  chief  officer  of  the  cuftoms  of  the  port 
next  to  their  abode),  and  that  no  foreigner 
diredlly  or  indiredtly  had  any  part,  intereft, 
or  (hare  therein ; upon  which  oath  the  of- 
ficer of  the  cuftoms  was  to  give  a'certificate 
under  his  hand  and  feal,  whereby  the  (hip 
might  pafs  as  belonging  to  that  port.  The 
officer  was  to  keep  a regifter  of  fuch  certi- 
ficates, and  to  return  a duplicate  thereof  to 
the  chief  officer  of  the  cuftoms  at  London 
far  thofc  in  England,  Wales,  and  Berwick, 

X 2 and 
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TART  II.  and  at  Dublin  for  fuch  as  fliould  be  ia 
Jt.  caVTii.^'o  Ireland ; together  with  the  name  of  the 
^rirfs^a’  perfon  from  whom  the  fliip  was  bought, 
iHips.  the  fum  paid  for  her,  and  the  names  of  the 

part-owners,  if  any  {a). 

Any  officer  allowing  the  privilege  of  a 
fhip  belonging  to  England,  Ireland,  Wales, 
br  Berwick,  until  fuch  certificate  was  pro* 
duced,  or  fuch  proof  on  oath  made;  or 
who  fliould  allow  fuch  privilege  to  fuch  fhip 
coming  into  port  and  making  entry  until 
examination  whether  the  mafter  and  three* 
fourths  of  the  mariners  were  Englifli  •,  or 
who  Ihould  allow  fuch  privilege  to  a fo- 
Feign-builtfliip  bringing  in  commodities  the 
growth  of  the  country  where  it  was  built, 
without  examination  and  proof  whether  it 
was  a fhip  of  the  built  of  that  country,  and 
that  the  mafter  and  three-fourths  of  the  ma- 
riners were  of  thatcountry;  or  if  any  governor 
fhould  allow  a foreign-built  fhip  to  load  or 
unload  before  fuch  certificate  produced,  and 
examination  made  whether  the  mafter  and 
three-fourths  of  the  mariners  were  Englifli ; 
fuch  officer  or  governor  fliould,  for  the  fiift 
offence,  be  put  out  of  his  place 

(a)  SeA.  10.  (h)  SeA.  ii. 
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By  this  adt  a duty  of  five  fliillings  per  'artii. 
ton  was  laid  on  all  fliips  belonging  to  the  i».car.ii.to 
fubjedts  of  France  that  loaded  or  unloaded  *bri’tmh^' 
goods,  or  took  in,  or  fee  on  fliore,  palTen-  ‘h'ps- 
gers  here,  to  be  paid  as  long  as  a duty  of 
fifty  fous  was  continued  on  the  (hipping  of 
England  lading  in  France  which  duty 
ccafed  by  the  treaty  of  Utrecht. 


It  has  been  feen,  that  the  AdV  of  Naviga- 
tion was  confined,  except  in  two  inftanccs, 
to  encouraging />ro/)^r/y  in  (hipping,  and  not 
the  built  of  them,  in  this  country,  and  the 
other  parts  of  the  Englifh  dominions.  But 
in  the  next  year  the  parliament  went  a ftep 
further,  and  took  away  the  privilege  of 
Englifh  (liips  from  all  thofe  that  were  not 
Englilh-built  as  well  as  Engli(h-owned. 
By  flat.  13.  & 14.  Car.  2.  c.  ii.fedl.  6, 
the  collcdtors  and  other  officers  of  the 
cuftoms,  in  all  the  ports  of  England,  were 
called  upon  to  give  an  account  to  the  col- 
ledtor  and  furveyor  in  the  port  of  London 
of  all  foreign-built  fhips  in  their  ports, 
owned  and  belonging  to  the  people  of 
England,  and  of  their  built  and  burthen, 
for  which  certificates  had  been  made  by 


Englifli  Ship! 
to  be  English- 
built. 


(a)  Sea.  17, 
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A fc  T ri.  ^ virtue  of  the  Aft  of  Navigation,  The  col-» 
12. CAR.  U.  TO  leftor  and  furveyor  were  to  make  a lift  of  aU 
Ihips,  attefted  under  their  hands,  and 
•HIPS,  tranftnit  it  to  the  court  of  exchequer  before 
I December  1662.  This  lift  became  a record 
of  great  ufe  to  enable  them  to  carry  intq 
execution  the  provifion  that  followed  ; 

Which  was,  that  no  foreign-built  ftiip, 
pamely,  no  ftiip  not  built  in  fome  of  his 
majefty’s  dominions  in  Afia,  Africa,  or 
America,  or  which  (hould  not  have  been 
bought  before  i Oftober  1662,  and  ex- 
preffly  named  in  the  beforementioned  lift, 
fliould  enjoy  the  privilege  of  a fhip  belong- 
ing to  England  or  Ireland,  although  owned 
or  manned  by  Englifti,  except  fuch  fliips 
only  as  were  taken  at  fea  by  letters  of  marque 
or  reprifal,  and  condemned  in  the  court  of 
admiralty  as  lawful  prize  : but  all  fuch 
foreign-built  (hips  were  to  be  deemed  aliens’ 
(hips,  and  be  liable  to  duties  as  fuch. 

It  was  further  declared.  In  explanation 
of  the  Aft  of  Navigation,  that  wherever, 
by  that  aft,  it  was  required  that  the  mafter 
and  three-fourths  of  the  mariners  Ihould 
be  Englifti,  the  meaning  was,  they  ftiould 
be  the  king’s  fubjefts  of  England,  Ireland, 

or 
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•r  the  plantations ; and  the  number  was  to 
be  accounted  according  to  what  they  had 
been  during  the  whole  voyage  (a)» 


PART  II. 

^ * 

IS.CAR.II.  TO 
A.  D.  17S3. 
BRITISH 
SHIPS. 


In  the  fame  aft  encouragement  to  build- 
ing large  Ihips  was  held  out.  Firft,  If 
merchandize  was  exported  from  any  port 
of  this  kingdom,  in  a Ihip  capable  of 
two  hundred  tons  upon  an  ordinary  full 
fea,  to  any  port  or  place  of  the  Mediter- 
ranean beyond  the  port  of  Malaga,  or 
goods  were  imported  from  thofe  ports  or 
places  in  any  (hip  or  veffel  not  having  two 
decks,  and  carrying  lefs  than  fixteen  pieces 
of  ordnaiure  mounted,  with  two  men  for 
each  gun,  and  other  ammunition  proportion- 
able,  there  was  to  be  paid  one  per  cent: 
over  and  above  the  duties  of  tonnage  and 
poundage  otherwife  payable  (^).  But  filh, 
as  has  been  before  noticed,  might  be  ex- 
poaed  from  any  of  the  king’s  dominions 
into  any  fuch  ports  of  the  Mediterranean, 
in  any  Englilh  fhip  or  velTel  whatfoevar, 
provided  one  moiety  of  her  full  lading  be 
fi(h  only  ; and  in  fuch  cafe  wares  or  mer- 
chandize might  be  imported  in  the  fame 
fliip  for  that  voyage,  without  paying  other 


(«)  Sea.  6.  {6)  Sea.  35. 

X 4 duties 


Digitized  by  Google 


JIZ  HISTORY  OF  THE  LAW  OF 

FART  H.  duties  of  tonnage  and  poundage  than  were 
ta.cA«.it.To  before  accuftomed  (<»). 

A.  D.  I7S}. 

BRITISH 

»«««•  Secondly,  For  encouraging  the  build- 
ing of  good  and  defenlible  fhips,  a bounty 
was  given  for  the  term  of  feven  years  to 
perfons  building  ihips  of  three  decks,  or 
two  decks  and  a half  with  a forecaftle,  and 
five  foot  between  each  deck,  mounted  with 
thirty  pieces  of  ordnance  at  leaft  (b).  Tho 
fame  aft  made  provilion  for  better  recover- 
ing the  tonnage-duty  of  five  fliillings  on 
French  (hipping  (r). 

The  next  aft  on  the  fubjeft  of  (hips  was 
the  beforementioned  flat.  \.Jac.  2.  c.  18. 
made  in  the  reign  of  a prince  who,  among 
Other  peculiarities,  was  diftinguifhed  from 
his  predeceffors  in  being  an  experienced 
fca-officer,  and  full  of  attachment  and  zeal 
for  the  fea-fervice.  We  have  before  feen, 
that  by  this  aft  all  foreign-built  (hips  and 
v^^els  thenceforward  bought  and  brought 
into  the  kingdom  of  England,  Wales,  or 
town  of  Berwick,  to  be  employed  in  carry- 
ing goods  or  merchandize  from  port  to 
port,  were  to  pay  at  the  port  of  delivery 

(«)  Se^l.  (^)  Seft.  37.  (r)  Seft.  24. 

for 
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for  every  voyage,  over  and  above  all  other 
duties,  five  fliilllngs  ^er  ton  ; one  moiety  to 
the  Cheftat  Chatham,  the  other  moiety  to  the 
Trinity  Company  (a).  A duty  of  twelve- 
peaccper  ton  was  to  be  paid  by  thofe  foreign 
(hips  already  employed  in  the  coafting- 
trade  (^). 

The  next  regulations  made  refpefting 
the  built  of  fliips  were  in  Hat.  y.Sc  8.  fflll.  3. 
c.  22.  which  has  been  already  an  objeftofcon- 
fideration,  under  the  head  of  the  pdantation- 
trade.  It  was  meant  to  prevent  the  frauds 
committed  by  colouring  foreign  fliips  under 
Englifli  names.  This  was  to  be  efFedted  by 
a more  Arid  regiftering  than  had  yet  been 
attempted.  No  fliip  or  veflel  was  to  be 
deemed  or  pafs  as  a fliip  of  the  built  of 
England,  Ireland,  Wales,  Berwick,  Guern- 
fey,  Jerfey,  or  any  of  the  plantations  in 
America,  fo  as  to  be  qualified  to  trade  to, 
from,  or  in,  the  plantations,  until  theperfon 
claiming  property  therein  fliould  regifter  it 
in  the  following  manner. 

If  the  fliip  belonged,  at  the  time  of  re- 
giftering,  to  any  port  of  England,  Ireland, 

(aj  Se&.  |.  (ij  SeiL  2. 
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TA9.T  I|. 
\.  s-m  -> 
la.CAR.II-TO 
A.  ».  I78J. 
BaiTJSH 
SHIPS. 


Wales,  or  Berwick,  then  proof  was  to  be 
made  on  oath  of  one  or  more  of  the  owners 
before  the  colleftor  and  comptroller  of  that 
port ; if  in  the  plantations,  or  in  Guernfey 
or  Jerfey,  then  before  the  governor,  together 
with  the  principal  officer  of  the  revenue 
refiding  in  the  plantation  or  ifland  ; which 
oath,  according  to  the  form  given  in  the 
ftatute,  being  attefted  by  the  governor  or 
cuftom  officer,  who  adminiftered  it  under 
their  hand  and  feal,  after  having  been 
regiftered  by  them,  was  to  be  delivered  to 
the  mafter  of  the  Ihip  for  the  fecurity  of  her 
navigation  ; and  a duplicate  of  the  regifler 
was  to  be  tranfmitted  immediately  to  the 
commiffioners  of  the  cuftoms  in  the  port  of 
J^ondon,  in  order  to  be  entered  in  a general 
regifter  to  be  there  kept.  Any  (hip  trading 
to,  from,  or  in,  the  plantations,  and  not 
having  made  proof  of  her  property,  as  here 
direded,  was  to  be  forfeited  as  a foreign 
fhip,  unlefs  ibe  was  a prize  condemned  in 
the  high  court  of  admiralty  (a).  And  fuch 
prize  Ihips  were  required  to  be  fpecially 
regiftered,  mentioning  the  capture  and 
condemnation  inftead  of  the  time  and  place 
of  building,  with  proof  upon  oath  that  the 

(a)  Seft.  17, 18. 

entire 
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entire  property  was  Englifh,  otherwife  fuch 
prize  was  not  to  be  allowed  the  privilege 
of  an  Englilh  fliip  (<j). 


P A R T II. 
t II  / 

It.  CAR.II.XO 
A.  D.  I7S3. 
BRITISH 
SHIPS. 


Am  exception  was  made  in  favour  of 
fifher-boats,  hoys,  lighters,  barges,  or  any 
open  boats  or  other  veflels,  though  of 
Englilh  or  plantation  built,  whofe  naviga- 
tion was  confined  to  the  rivers  or  coalls  of 
the  plantation  or  place  where  they  traded ; 
all  which  were  not  to  be  regiftered ; the 
regiftering  being  to  be  confined  to  Ihips 
that  crofs  the  feas  to  or  from  England, 
Ireland,  Guernfey  or  Jerfey,  and  the  plan- 
tations, and  front  one  plantation  to  ano- 
ther {b). 


No  (hip’s  name,  when  regiftered,  was  to 
be  afterwards  changed,  without  regiftering 
the  (hip  de  novo  \ which  was  alfo  to  be  done 
on  any  transfer  of  property  to  another  port, 
and  delivering  up  the  former  certificate  to  be 
cancelled,  under  the  beforementioned  pe- 
nalties. And  if  there  was  any  alteration  of 
property  in  the  fame  port,  by  the  fale  of  one 
or  more  (hares  in  any  (hip  after  regiftering 
thereof,  fuch  fale  was  always  to  be  acknow- 

(d)  Se£l.  so.  (it)  ScA.  20. 

ledged 
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FART  11.  ledged  by  indorfement  on  the  certificate  of 
SI. CAR  It. TO  the  regifter,  before  two  witnefles,  in  order 
^ ■rit'i5«*  prove,  that  the  entire  property  in  fuch 
iHiFs.  (^lip  remained  to  fome  of  the  fubjeAs  of 
England,  if  any  difpute  fliould  arife  there- 
upon fu).  Such  are  the  provifions  of  this  aft 
for  regiftering  fliips ; which  fubjeft  has  been 
re-confidercd,  and  new-caft  in  the  Regifler 
Aft  paffed  lately. 

The  treaty  of  union  with  Scotland,  which 
admitted  that  nation  to  a participation  in 
all  the  advantages  of  our  trade  and  commerce, 
communicated  to  their  Ihips  the  privileges 
belonging  to  Englifli  (hips.  By  the  fifth 
article  of  that  treaty,  all  fliips  or  veffcls 
belongingtothe  queen’s fubjefts  of  Scotland 
at  the  time  of  ratifying  the  treaty,  though 
foreign-built,  were  to  be  deemed  and  pafs 
as  fhips  of  the  built  of  Great  Britain,  the 
owner,  or,  if  there  were  more  owners,  one 
or  more  of  them,  making  oath  of  the  fame  ; 
and  that  the  Ihip  did,  at  the  time  of  making 
the  depofiiion,  wholly  belong  to  them  ; 
and  that  no  foreigner,  dircftly  or  indireftly, 
had  any  lharc,  part,  or  intereft  therein. 
This  oath  was  to  be  taken  before  the  officer 

(a)  Seft.  21. 

of 
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of  the  cuftoms  at  the  port  next  the  abode  p a * t n. 
of  the  owner;  it  was  to  be  regiftered  and  ii.car.h.to 
delivered  to  the  rhaftcr,  and  a duplicate 
tranfmitted  to  thechief  officer  of  the  cuftoms  *uip*. 

at  the  port  of  Edinburgh,  to  be  there  en- 
tered in  a regifter,  and  thence  fent  to  the 
port  of  London,  to  be  there  entered  in  the 
general  regifter  of  trading  flilps  belonging 
to  Great  Britain. 

The  provifion  made  by  the  Plantation 
Regifter  Afl,  ftat.  7.  & 8.  3.  for 

regiftering  novo,  and  for  making  an  in- 
dorfement  on  the  certificate,  in  cafes  where 
the  property  was  changed,  had  not  been 
obferved  with  fuch  ftridnefs,  but  that  the 
certificates  of  the  regifter  of  fcveralfliips  ha^ 
been  fold  to  foreigners ; and  fuch  certificates 
being  delivered  to  the  purchafers,  the  fhips 
of  foreigners,  under  colour  thereof,  had 
been  admitted  to  trade  to  and  from  the 
plantations.  To  preventthis  it  was  enaded, 
by  ftat.  15.  Geo.  2.  c.  31.  that  no  (hip  or 
veflel  required  by  that  ad,  or  by  the  ftat. 

5.  jinn.  c.  8.  for  the  union  of  the  two  king- 
doms, to  be  regiftered,  and  carrying  goods, 
wares,  and  merchandize,  to  or  from  any  of 
the  plantations  in  America,  or  to  or  from 
one  plantation  to  another,  (liould  be  per- 
mitted 
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milted  to  trade,  or  be  deemed  qualified  Ibr 
that  purpofe,  within  the  meaning  of  thofe 
afts,  until  the  mafter,  or  perfon  having  the 
charge  of  filch  Ihip  or  veflel,  fhould  upon 
oath  before  the  governor  or  colleftor  of  the 
cuftoms  of  the  plantation  where  he  arrived, 
give  a juft  and  true  account  of  the  name 
and  burthen  thereof,  and  of  the  place  from 
whence  flie  came,  with  other  particulars 
contained  in  the  form  of  oath  given  in  the 
a<ft.  And  if  any  Ihip  load  or  unload 
goods,  wares,  or  merchandize,  in  the  plan* 
tations,  before  fuch  proof  made,  the  Ihip 
ftiould  be  forfeited  and  profecuted,  the  fame 
as  if  fhe  had  not  been  regiftered  according 
to  ftat.  7.  & 8.  Will.  3.  {a). 

Ag  .A.  I N , becaufe  mafters  of  fhips  frequ  ently 
loft  or  mijlaid  certificates,  to  the  great  preju* 
dice  of  owners,  who  thereby  loft  their 
voyages,  and  the  benefit  of  regiftering  their 
fliips  de  novo,  the  following  regulations  were 
made.  If  it  happened  in  the  plantations, 
the  mafter  or  perlon  having  the  charge  of  the 
Ihip  might  make  oath  before  the  governor 
or  colledlor  of  the  cuftoms  where  the  fliip 
fliould  happen  to  be,  “ that  the  Ihip  was^ 
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as  he  believes,  regiftered  for  the  plantation- 
trade,  and  had  a certificate  granted  at  fuch 
a port,  but  that  it  is  lofl  or  miflaid,  and  that 
he  cannot  find  it,  nor  knows  where  it  is, 
or  what  is  become  of  it ; that  it  has  not 
been,  nor  fhall  be,  with  his  privity  or 
knowledge,  fold  or  difpofed  of  to  any  per- 
fon  whatfoever  ; that  he  and  three-fourths 
of  the  mariners  navigating  the  fhip  are 
Britifh  fubjcdls ; and  that  the  fhip  does  now, 
as  he  believes,  belong  wholly  to  Britifh 
fubjedts  ; and  that  no  foreigner,  to  his 
knowledge  or  belief,  has  any  lhare,  property, 
or  interefl  therein.”  The  mafter  is  likewife 
to  give  fecurity  in  if  is  of 

one  hundred  tons  burthen,  and  fo  in  pro- 
ponion  for  greater  burthens,  that  the  fhip 
\vas  duly  regiftered  for  theplantation-trade; 
and  that  the  regifter,  if  found,  fhall  be 
delivered  up  to  the  commiflioners  of  the 
cuftoms  to  be  cancelled ; that  no  illegal  ufe 
has  been,  or  fliall  be,  made  of  it ; that  the 
fliip  wholly  belongs  to  Britifh  fubjedls,  and 
no  foreigner  has  any  fliare  in  it.  Then 
upon  fuch  oath  and  bond  the  governor  and 
colledor  fhall  freely,  and  without  fee,  give 
a certificate  under  their  hands  and  feals  of 
his  having  made  fuch  oath  arid  given  fuch 
bond  ; and  thereupon  the  (hip  fhall  have 

liberty 
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^ A R T II.  liberty  to  trade  for  that  voyage  only,  and 
cARfii.  TO  the  officers  taking  fuch  oath  a nd  bond  arc  to 
A.  D.  1783.  tranfmit  an  account  thereof  to  the  commif- 

BRITISH 

»Hirs.  fioners  of  the  cuftoms  ffl). 

But  a certificate  de  was  ftill  ncccflary 
in  cafes  where  the  urgency  of  the  finglc 
voyage  was  provided  for ; and  for  obtaining 
that,  the  mafter  and  one  of  the  owners  were 
to  make  proof  to  the  fatisfadion  of  the 
commiffioners  of  the  cuftoms,  if  the  owners 
lived  in  Great  Britain,  Ireland,  Guemfey, 
or  Jerfey,  and  of  the  governor  or  colleftor 
of  the  cuftoms  in  the  plantations,  if  fhe  was 
regifteredin  the  plantations,  and  noneofthti 
owners  refided  in  Great  Britain,  Ireland, 
Guernfey,  or  Jerfey,  upon  oath  of  the  lofs 
of  the  certificate,  and  alfo  of  the  name, 
burthen,  built,  property,  and  other  particu- 
lars required  by  ftat.  7.  & 8.  Will.  3.  and 
before  the  fame  perfons  as  was  required  in 
cafe  of  original  regifters  ; and  (hall  give 
fecurity  in  £^00,  ifthe  fliip  is  of  one  hundred 
tons,  and  fo  in  proportion  if  of  more,  to  the 
colleflor  of  the  port  to  which  the  fhip 
belongs,  that  the  original  certificate  has  not 
been,  nor  fliall  be,  fraudulently  difpofed  of. 
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or  tifcd  contrary  to  law  ; and  that  when 

found,  it  fhall  be  delivered  up  to  the  com-  li.cna.ii.To 

miflioners  of  the  cuftoms  to  be  cancelled.  *british^’ 

In  fuch  cafe,  the  commiflioners  of  the  s*u‘‘s* 

cufl9ms,  and  the  governor  and  colletflor  in 

the  plantations,  arc  to  permit  fuch  Ihip  to  be 

regiftered  de  novo ; and  a certificate  thereof 

is  to  be  delivered  to  the  owners,  as  diredled 

by  ftat.  7.  & 8.  fVill.  3.  mentioning  it  to  be 

granted  by  virtue  of  this,  adt,  inftead  of  a 

former  certificate  : fuch  new  regiftcr  is 

to  have  the  fame  force  and  effedl  as  the 

original  regiflcr  and  certificate  ; and  a 

duplicate  thereof  is  to  be  tranfmitted  to  the 

commiflioners  of  the  cuftoms  (a). 


This  law  for  new  regiftering,  where  the 
certificate  was  loft,  was  followed  by  ftat. 
20.  Geo.  1.  c.  45.  by  which  prize-fliips, 
legally  condemned,  are  to  be  confidcred  as 
Britifh-built  fhips,  and  to  have  all  the 
privileges  and  advantages  thereof,  and  he 
fubjedt  to  all  the  rules  and  regulations  to 
which  Britifh  Ihips  are  fubjedl  ( b). 

By  ftat.  7.  Geo.  3.  c.  45.  fhips  and  veflels 
built  in  the  ifle  of  Man,  and  owned  by  the 

(aj  Seft.  3.  ■{,!>)  Se£l.  g. 

y king’s 
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FART  II.  king’s  fubjedls  in  that  iiland,  are  to  pafs  aS 
ii.cAiirii.To  ft’ips  of  the  built  of  Great  Britain,  upon  one 
^■«iti7h^  of  the  owners  regiftering  fuch  Ihips,  and 
»Hips.  making  proof  of  the  built  and  property 
before  the  king’s  receiver-general  there, 
or  his  deputy,  in  the  form  diredled  by  flat* 
7.  & 8.  fVill.  3. 


Notwithstanding  the  exprefs  manner 
in  which  the  property  of  EngliOi-built  (hips 
was,  by  the  regulations  concerning  regifters, 
meant  to  be  confined  to  natural- born  fub- 
jefts,yet  it  was  found  that  foreigners  ftill  con- 
tinued to  own  (hares  of  (hips,  which  on  that 
account  could  not  obtain  regifters  under  ftat. 
7.S1 8.  pyUl.  3.  To  remedy  this  itwas  enaded 
by  ftat.  13.  Geo.  3.  c.  26.  that  no  foreigner, 
• or  other  perfon  not  being  a natural-bom 
fubjeft,  (hall  be  entitled  to,  or  (ball  pur- 
chafe,  or  contrad  for,  any  part  or  (hare  of 
any  Britilh  (hip  or  veflcl  belonging  to 
natural-born  fuhjeds,  without  the  confent 
in  writing  of  the  owner  or  owners  of  three- 
fourth  parts  in  value  at  lead  of  fuch  (hip 
or  ve(Tel  firft  obtained,  and  indorfed  on  the 
certificate  of  the  regifter  before  two  witnelTes ; 
otherwife  fuch  agreement,  purchafe,  and 
fale  (ball  be  void. 
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The  laft  provifion  made  within  the  rAarii. 
prefent  period  of  the  hiftory  of  (hipping  was  ii  car.h.to 
flat.  18.  Geo.  3.  c.  56.  for  opening  the  plan-  ^britVsV* 
tation-trade  to  Ireland  ; and  by  that  aft  it  »Hir». 
-was  ordained,  that  all  (hips  and  velTels  built 
in  Ireland,  and  owned  by  his  majefty’s 
fubjefts  redding  in  any  part  of  the 
Briti(h  dominions  in  Europe,  (hould  be 
deemed  Briti(h«built,  and  intitled  to  the 
like  privileges,  in  all  refpefts,  as  (hips  built 
in  Great  Britain  : and  all  (hips  belonging 
to  his  majefty’s  fubjefts  redding  in  Ireland, 
and  not  Briti(h-built,  (hould  be  intitled  to 
the  fame  privileges  in  all  parts  of  his 
majefty’s  dominions  as  (hips  belonging  to 
his  majefty’s  fubjefts  redding  in  Great 
Britain,  and  npt  BritUh  or  Iri(h  built  (a). 

The  neceldties  of  war,  which  obliged 
the  parliament  to  relax  the  rules  of  the  Na- 
vigation Aft  in  regard  to  the  trade  to  and 
from  this  country,  made  it  expedient,  fome- 
times,  to  deviate  from  them  in  the  man- 
ning and  navigating  of  Britifh  (hips.  Thus 
by  flat.  6.  Ann.  c.  37.  f.  pp.  during  the  con- 
tinuance of  the  then  war,  privateers,  or 
merchant  or  trading  (hips,  might  be  na- 
vigated by  foreign  feamen,  or  mariners, 

(a)  ScA.  9. 

Y a not 
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II.  CAR.  II.  TO 
A.  D.  1783. 
BRITIIH 
SHIPS. 


When  foreign 
Seamen  em> 
plojred. 


not  exceeding  three-fourths  of  the  mariners 
at  one  time  employed,  and  the  other  fourth 
were  to  be  natives,  or  naturalized  fubjcdts 
of  Great  Britain;  fudden  death,  and  the 
hazards  and  cafualties  of  the  fea  ex- 
cepted. A foreigner  fo  ferving  for  two 
years,  was  to  all  intents  and  purpofes  to  be 
deemed  a natural- born  fubjeft  (<?)« 

The  queen  was  alfo  impowered  to  grant 
a licence  to  buy  or  procure  in  foreign  parts 
(hips,  not  exceeding  twenty,  for  privateer- 
ing; and  fuch  Ihips,  after  the  war,  were 
to  have  the  privilege  of  Ihips  Britilh-built 

The  liberty  to  employ  foreign  feamen 
was  renewed  in  the  war  of  1740,  by  Hat. 
13.  Geo.  2.  c.  3.  when  a general  power  was 
lodged  in  the  crown,  in  cafe  of  a declaration 
of  war,  at  any  futuretime,  to  permit  by  royal 
proclamation  all  merchant  Ihips,  and  other 
trading  vellels  and  privateers,  to  be  man- 
ned with  foreign  mariners  and  feamen  in  the 
manner  provided  by  this  aft ; and  upon  the 
publifhing  of  fuch  proclamation,,  this  aft  is 
to  be  deemed  in  full  force,  and  continue 
fo  during  the  whole  of  fuch  war  (ej.  A 

(a)  Se£i.  X9.  ao.  Se£l.  ai.  (r)  Sad.  4^ 

temporary 
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temporary  permiflion  was  given  in  the  year  part  n. 
1755,  before  hoftilities  had  begun,  to  em-  i2.car.ii. to 
ploy  foreign  feamen,  in  the  fame  propor-  *br*it7si?* 
tion  (<7^.  A fimilar  law  was  pafled  in  1 779,  ships. 
when  aftual  hoftilities  fubfifted  (b)  \ in  both 
which  adfs  there  was  a faving  of  the  king’s 
power  to  ilTue  proclamations  under  ftat.  i 3, 

Geo,  2.  c.  3. 

We  come  now  to  fuch  information  as  can 
be-  colledled  on  the  fubjedt  of  Britilh  (hip- 
ping, and  which  will  contribute  to  illuftrate 
the  regulations  that  had  been  made  by  par* 

Jiament  on  that  head. 

As  often  as  the  Legiflature  made  new  pro-  ghipt  m«de 
vilions,  which  had  the  effedl  of  (hutting  out  - 

from  the  privileges  of  Britilh  (hipping  any 
number  of  (hips  liable  to  difqualification, 
attempts  were  made  to  get  them  reftored, 
by  application  to  extraordinary  remedies.  In 
the  time  of  Charles  II.  when  the  prerogative 
of  the  crown  to  difpenfe  with  adls  of  par- 
liament was  confidercd  as  a part  of  the  con- 
ftitution,  the  privileges  of  an  Englilh  Ihip  , 

ufed  to  be  granted  fometimes  by  letters  pa- 
tents under  the  great  feal,  and  fometimes 

(o)  Stat.  28.  Geo.  z.  c.  16.  {6)  Stat.  19.  Geo,  3.  c.  14* 

Y 3 by 
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r ART  II.  by  the  king's  fign  manual  alone.  This 
ii.cAR  ii.To  praftice  was  very  common  ; and  at  one  time 
*bmtish^  it  was  carried  to  fucli  an  extent  of  abufe, 
iHif ».  as  to  become  an  objeft  of  enquiry  before  the 
Committee  of  Council  for  the  Affairs  of 
Trade  and  Plantations;  when  it  appeared 
that  the  king’s  fignature  had  been  furrepti- 
tiouffy  obtained  in  various  inftances  for  this 
purpofe.  The  fign  manual  was  preferred, 
as  the  lefs  expenfive  mode,  and  fcvcral  (hips 
ufed  to  be  put  in  the  fame  inftrument. 
The  iifage  and  the  law  upon  this  point  is 
illuftrated  by  the  following  curious  opinion 
of  Sir  IVilliam  Jones  : He  declared  himfelf 
of  opinion,  that  a warrant  under  his  majefty’s 
fign  manual  would  not  be  fufficient  for  ma- 
king a (hip  free;  but  he  thought  the  king, 
by  letters  patent  under  his  great  feal,  might 
difpenfe  with  the  ftatute,  and  grant  to  the 
owners  fuch  privilege,  with  a non  objlante  to 
the  ftatute;  and  he  thought  the  privilege 
might  be  granted,  by  the  fame  letters, 
\o  fcveral  (hips. 

, . When  this  prerogative  of  the  crown  had 

By  pn/ate  . “ 

Aits.  been  declared  illegal  by  the  Bill  of  Rights, 

fuch  indulgences  could  not  be  obtained  but 
by  ad  of  parliament ; and  before  the  Le- 
giflaturc  could  be  induced  to  interpofe  in 
, favour 
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favour  of  particular  fhips,  it  became  necef- 
fary  to  lay  before  them  fome  claim  of  merit, 
or  fome  very  fpecial  circumftances  of  hard- 
ftiip,  as  reafons  to  prevail  with  them  to  dif- 
penfe  with  the  general  law.  There  are  in- 
ftances  of  this  fort  where  the  parliament 
has  been  induced  to  confent  to  private 
adf s for  the  relief  of  individuals ; and  there 
are  more,  where  they  have  refufed  to  grant 
any  relief  at  all. 

In  the  year  1689  a petition  was  prefent- 
cd  to  the  houfe  of  commons  by  perfons  who 
had  purchafed  many  (hips  in  foreign  parts, 
to  employ  them  in  the  coal  and  eaft-country 
trade.  They  alledged,  that  while  they  were 
at  fca  fome  few  perfons  had  procured  ftat. 
I.  James  2.  whereby  their  fhips  would  after 
the  29th  of  September  1689,  be  excluded 
from  the  coal-trade.  It  was  moved  to  bring 
in  a bill  for  the  relief  of  fuch  perfons  ; and 
upon  a divifion,  and  a flight  majority  (a), 
leave  was  given;  but  the  bill  was  never  pre- 
fented  (l>). 

Nothing  more  was  heard  of  fuch  appli« 
cations,  till  after  paffing  flat.  7.  & 8. 

(a)  54  1043.  (0  ‘o-  Vol.  Com.  Jonrn.  208. 

Y 4 by 
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^ p A R T II.  by  which  a more  vigilant  fyftem  was 
ii.cAR.ii.To  eftabliflied,  and  interloping  fhips  were  left 
^pinriiu'  toefcape  unnoticed.  VVe  find,  that 

SHIPS.  from  the  ninth  year  of  king  ^\'^illiam  as  far 
as  to  the  eighth  year  of  queen  Anne,  there 
was  hardly  a fenion  without  fome  bill  paf- 
fing,  to  confer  on  a difqualified  (hip  the 
privileges  of  an  Englilh  fiiip.  But 
thefe,  all  together,  do  not  amount  to  more 
thantwenty-fix  inflances.  Thefe fpecial  a<fts 
of  parliament  granted  the  privilege  either 
generally,  or  in  a qualified  manner,  for 
fome  particular  fort  of  trade. 

But  in  the  eighth  year  of  queen  Anne, 
a petition  was  prefented  from  the  Ihip- 
owners  of  the  port  of  London,  complain- 
ing of  the  many  bills  that  had  been  brought 
into  the  Houle,  and  of  fome  then  depend- 
ing, for  making  free  foreign  fliips;  and 
alledging,  that  having,  on  the  faith  of 
the  Atfls  of  Navigation,  laid  out  conlidera- 
ble  fums  in  building  Ihips,  at  a much  greater 
rate  than  they  could  be  built  for  abroad,  they 
thought  themfelves  intitled  in  this  point  to 
the  proteiftion  ofthe  Houfe.  This  petition 
was  followed  by  others  from  Ihipwrights, 
fail-makers,  and  other  perfons  employed  in 
difierem  branches  of  tradeconnededwith  the 

building 
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building  and  equipping  of  (hips  in  the  port 

of  London,  and  other  maritime  towns  (a). 

0 

These  petitions  feem  to  have  had  the 
intended  effect,  for  from  that  time  to  the 
prefent  day  there  appear  no  more  bills  of 
this  fort;  nor  even  any  petition  for  a bill, 
except  one,  recently  'after  paffing  flat.  26. 
Geo.  3.  c.  60.  when  a petition  was  prefent- 
ed,  dating  that  two  fhips  had  been  begun  to 
be  built  in  Maryland  by  the  petitioners, 
who  had  laid  out  nearly  half  of  the  money 
expended  in  buying  rigging  and  other  fit- 
ting-out in  Great-Britain,  A bill  was  per- 
rnitted  to  be  brought  in,  and  was  read  a 
firft  time,  but  upon  a motion  for  reading  it 
a fecond  time  it  w'as  rejedled  (^), 

A PRACTICE,  however,  had  obtained  at 
the  cuftom-houfe,  of  allowing  the  privileges 
of  an  Englilb-built  fliip  to  thofe  of  foreign 
built,  in  the  particular  cafe  of  a fliip  having 
undergone  very  confiderable  repairs  in  this 
kingdom,  fo  as  to  amount  nearly  to  a re-r 
building.  The  origin  of  this  praftice  does 
not  appear;  but  the  firft  inftance  to  be 


(a)  16.  Vol.  Com.  Journ.  148. 150,  151. 154.  156, 159, 
(^)  7 March,  ii  May,  16  May,  z6  May  1786. 
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PART  II.  found  of  any  fanftion  given  to  it  by  the 
u cAR.ii.Tt.  opinion  of  a law-ofnccr  is  in  1711,  which 
\uit'iIh*’  about  two  years  after  the  parliament 
»“*»*•  had  declined  to  entertain  applications  for 
I’pecial  adls  to  grant  this  privilege  to  foreign 
Ihips.  This  is  an  opinion  of  Sir  Edzvard 
Ncrlhcy,  who,  without  making  anyqueftion 
about  the  legality  of  the  thing,  anfwers 
fliortly,  that  the  (hip  in  queftion  was  to  be 
deemed  an  Englilh-built  fliip.  Another 
opinion  of.  his,  two  given  by  Sir  Philip 
Torkty  others  by  Sir  Dudley  Ryder,  and  fuc- 
ceeding  law-olheers,  arc  equally  (hort.  The 
only  principle  to  be  extradled  from  them  is, 
what  refults  from  the  conlideration  of  the 
txpence  incurred  in  the  repairs.  The  fol- 
lowing are  inftances  of  -epairs  that  were 
judged  fufficient  to  intitle  the  (hips  to  be 
made  free. 

A FLY-BOAT,  become  unfit  for  fervice, 
was  in  that  condition  bought  by  an  Englifli 
merchant,  who  caufed  her  to  be  rebuilt 
with  a new  keel,  as  appeared  by  an  affidavit 
of  fafls  (a).  Another,  fimilarly  circuin- 
flanccd,  not  worth  two  hundred  pounds 
when  bought,  w.xs  new-built  with  a new 

(<j)  21  March  1711, 

keel. 
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keel,  and  other  work  to  the  amount  of  feven  f a «.  t n. 

hundred  pounds  f/i).  A French  prize  was  ix.cAR.it.To 
boughtforone  hundred  and  forty-one  pounds;  ^brituh^ 
the  owners  laid  out  upon  her  above  twelve  sHiPi. 
hundred  and  eighty  pounds  in  repairing  the 
body  and  hull,  fo  that  the  greateft  part  of 
her  falfe  keel  was  new  made ; (he  was  all  new 
planked  and  new  (lieathed  from  the  keel  to  her 
wale,  herupperworksintirely  new,  hermafts 
all  Englifh,  and  (he  had  been  thirteen  years  in 
the  Englifh  fervice  {b).  A (hip  was  bought 
two  years  before,  ready  rigged  and  equip- 
ped for  a voyage,  for  fix  hundred  pounds  ; 
there  had  been  laid  out  in  putting  on  an 
under  keel  and  other  (hipwright’s  work, 
four  hundred  and  eighty-fix  pounds  one 
fhilling  and  nvo-pence,  as  appeared  by  the 
affidavit  of  the  (hipwright  and  fmith  {c). 

A (hip  was  built  at  Archangel  for  fix  him# 
dred  and  feventy-four  pounds  four  (liillingi 
and  ten-pence,  as  appeared  by  a depofition 
annexed;  there  was  fince  laid  out  in  this 
kingdom  in  putting  in  a new  oak  keel,  and 
other  Ihipwrigbr’s  and  fmith’s  work,  eight 
hundred  and  fifty-eight  pounds  eighteen 
fliillings  and  three-pence,  as  appeared  by 
the  bills  and  affidavits  (i/)* 

(rf)  iS  February  1714.  (i)  :8  July  1725. 

(f)  27  May  1726,  {d)  21  February  1737. 

But 
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PART  II.  il,is  pradice,  which  had  iilage 

*».  tAs.u.ro  alo.nc  to  fiipport  it,  and  was  evidently 
\^jt'ish  againft  the  exprcfs  meaning  of  the  Ad  of 
fuiPi.  Navigation,  and  flat.  7.  & 8.  3.  was 

viewed  with  jealoufy.  We  find  in  the  year 
1 749  an  oppofition  was  endeavoured  to  be 
made  againft  it  by  the  commiffioners  of  th^ 
cufloms,  who  exprefled  themfelves  diiratif- 
fied  with  the  ufage,  and  efpecially  with  what 
was  faid  to  be  the  prevailing  notion  in  the 
Long  Room,  namely,  that  if  a foreign-bullt 
Jbip,  bought  by  Britilh  fubjeds  only,  did 
not  coft  above  one-third  of  the  whole  ex- 
penccs  in  fitting  her  out  (the  remaining 
two-thirds  being  laid  out  upon  her  in  Bri- 
tain), Ihe  was  to  be  deerpcd  a Britilh-built 
fhip  to  all  intents  and  purpofes,  although 
tlicre  was  not  a fingle  paflage  in  any  ad  of 
parliament  to  warrant  fuch  a pofition. 

At  that  crifis  the  commiffioners  were  con-» 
fulted  by  the  Scotch  commiffioners  on  the 
following  cafe  arifing  upon  this  fort  of  quef- 
tion  ; A foreign-built  (hip,  ftranded  withiri 
the  port  of  Aberdeen,  was  purchafed  by  fome 
merchants  for  one  hundred  and  fevemy 
pounds,  who,  as  appeared  by  proper  vouch- 
ers, expended  in  recovering  and  repairing 
her  with  Britifli  materials,  two  hundred  and 

fixty- 
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fixty-five  pounds ; part  of  the  repairs  con-  part  n. 
fifting  of  a new  keel,  and  new  keel-ftone.  ii.car!ii.7« 
The  folicitor  of  their  board  thought  (lie  was  !?*** 

intitled  to  be  deemed  a Britiih-built  fliip;  s«ip». 
but  that  board,  confidering  the  granting  of 
plantation-r'egiflers  as  a matter  of  great  de* 
licacy,  had  declined  adopting  the  folicitor’s 
opinion. 

The  Englifh  commiffioners,  being  thus 
called  upon  for  their  advice,  caufcd  the 
whole  to  be  laid  before  the  law-officers,  that 
it  might  be  fully  confidered,  and  the  rule  of 
condudl  finally  fettled. 

On  this  occafion  it  was  declared  by 
Sir  Dudley  Ryder  (a),  that  if  the  matter  was 
res  integrOy  there  might  be  a reafonable 
ground  of  doubt;  but  he  took  it  to  have 
been  long  underftood  to  be  the  law  and 
fettled  praftice,  that  a foreign- built  Ihip 
greatly  repaired  here,  and  with  a new  keel, 
at  a much  greater  expence  than  the  prime 
coft,  did  become  intitled  to  be  regillered 
as  a Britilh-built  fliip,  though  the  precife 
proportion  of  one  expence  to  the  other  was 
not  fettled:  the^true  foundation  of  this  \fas, 

(fl)  so  November  1749. 

i 

that 
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that  fuch  a fort  of  repair  might  be  rcafona- 
bly  looked  upon  as  a re->building.  And  he 
faid,  the  circumftancc  of  a new  keel  was  no 
otherwife  material,  than  as  that  was  proba- 
bly confidered  among  fliip-build€rs,and  per- 
fons  converfant  in  the  trade,  to  be  material 
in  diflinguifhing  between  a repair  and  re- 
building. And  he  thought  the  fafts  in  the 
cafe  from  Scotland  were  fucli  as  (hould  in- 
title  the  fliip  to  a regiftcr* 

This  opinion  feems  to  have  put  an  end 
to  all  further  doubt;  and  it  continued  the 
praflice  to  allow  fuch  fhips  a plantation-rc- 
gifter,  upon  the  bills  being  laid  before  the 
Attorney-General  verified  by  affidavit ; the 
putting  a newkeel,  however,  being  confider- 
ed ufually  as  the  ftrong  circumftance  to  de- 
nominate it  a rebuilding. 

The  privileges  of  a Britifh-built  fhip 
were  conferred  on  fhips  taken  prize,  and 
legally  condemned,  by  the  general  laws  of 
(hipping,  and  by  ftatutes  pafTed  at  various 
times  during  the  continuance  of  hoftilities. 

It  is  only  upon  fuch  temporary  afts  that 
any  information  is  to  be  collected  refpefting 
prizes. 

The 
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The  efFeft  of  fuch  a capture  was  con- 
sidered in  the  following  cafe:  A French 
(hip  was  taken  prize  and  condemned.  It 
Was  afterwards  recaptured  by  the  French, 
and  then  fold  to  a Spanifh  merchant,  and 
was  employed  to  import  the  commodities 
of  Spain  with  a Spanilh  maftfcf  and  mariners. 
It  was  a queftion.  Whether  this  was  a legal 
importation  ? An  aft  had  been  palTed  for 
the  encouragement  of  Englilh  Ihip-build- 
ing,  ftat.  29.  Geo.  2.c.  34.  faj,  which  dif- 
penfed,  during  the  war,  with  flat.  12.  Car.  2. 
c.  18.  feft.  8.  and  allowed  the  articles  there 
enumerated  to  be  imported  in  Britilh-built 
fliipping  owned  and  navigated  by  foreigners 
of  the  place  where  the  goods  were  the  growth, 
andgivingtheprivilege  of  a Britifh-builtfliip 
to  all  prizes  taken.  It  depended  on  the  con- 
ftruftion  of  this  aft  29.  Geo.  2.  whether  the 
Blip  which  became  intitled  to  the  privileges 
of  Britilh-built  by  the  capture,  continued  to 
retain  that  quality  when  fold  to  the  Spaniard. 
It  was  thought  by  Mr.  Starkie  (k),  that  the 
importation  was  good ; but  this  being  a 
new  cafe,  and  one  which  did  not  fall  in 
with  that  part  of  the  preamble  which  takes 
notice  of  the  beneficial  branch  of  trade 
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(«}  ScA.  18,  19,  80.  {i)  4 March  1758. 

arifing 
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PART  II.  afiling  from  felling  fliips  to  fb-* 

IX.  CAR.  II. TO  reigners  ; and  as  this  fhip  after  the  capture 
^BRiTisH^  was  fold  by  the  French,  who  then  had  the 
(MIPS.  property  in  her,  to  a Spanifli  merchant,  by 
which  no  advantage  could  accrue  to  this 
country  ; he  thought  It  deferved  great  con- 
fideration.  Mr.  P ratty  in  an  opinion  given 
by  him,  feems  to  think  the  importation  was 
good,  and  that  the  re-capture  made  no  dif- 
ference in  the  cafe.  In  a fimilar  calc  of 
French  prize,  where  the  fale  was  made  by 
the  captors  to  a Spaniard,  it  was  held  by 
Mr.  Norton  {a),  that  fhe  was  legally  quali- 
fied to  import  the  goods  of  Spain,  being 
navigated  by  Spaniards  under  the  prize  adl, 
the  fame  as  if  fhe  was  really  Britifli-builc. 


Of  Maftn-  and  The  manning  and  navigating  of  Englifli  or 

M.irinn  s na*  i n ■ 1 

luraliicd.  Britilh  Ihips  has  given  occalion  to  fome 
points  of  difeufiion.  It  was  a queflion. 
Whether  a Dutchman,  made  a denizen  of 
Ireland,  was  EngliJJo  within  the  firfl  fedion 
of  the  Aft  of  Navigation,  fo  as  to  be  maf- 
tcr  of  a fit  ip?  Sir  IVilliam  Jones  {h')  held, 
that  both  a maflcr  and  mariner  born  in  Ire- 
land, or  any  other  of  the  king’s  dominions, 
and  having  his  habitation  or  refidence  there, 

Ca)  Feh.  1753.  (^)  10  July  1676. 

was 
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was  as  much  Englilh  within  the  intent  of  »• 

this  ad,  as  if  he  were  born  in  England  ; i».ca».ii.to 
for  this  word  Englijhy  when  applied  to  *britj$h^* 
raafters  and  mariners,  is  as  large  as  when 
applied  to  fliipping ; and  this  feemed  to  him 
to  be  clearer  from  the  words,  that  the  mafter 
and  three-fourths  be  also  Englijh\  which 
words  feem  to  make  the  word  Englijh  bear 
the  fame  fenfe  in  both  relations.  He  thought 
a foreigner  born  being  made  a denizen 
of  Ireland,  if  he  had  his  habitation  and  re- 
fidence  there,  was  as  much  Englijh  as  if 
born  there ; for  by  his  denization  he  was 
become  part  of  the  people,  and  one  of  the 
king’s  fubjefts  there.  Yet  he  thought  a 
denizen  of  Ireland  or  England,  and  indeed 
a natural-born  fubjed  of  either,  not  having 
his  habitation  there,  was  not  Englijh  within 
the  intent  of  this  ad ; for  the  former  words 
are,  not  belonging  to  English  or  Irishmen, 
but  to  the  people  of  England  or  Ireland  ; 
and  the  word  Englijh  with  the  latter  words 
mull  be  underftood  in  the  fame  fenfe.  He 
alfo  thought  that  a native  of  Scotland,  if 
he  inhabited  in  England,  was  to  be  ac- 
counted Englilh  or  Irilh  within  the  Ad  of 
Navigation  explained  by  the  Ad  of  Frauds, 
viz.  flat.  12.  Car.  2.  c.  18.  f.  7.  and  flat.  13. 

Sc  14.  Car,  2.  c.  II.  f.  6.  and  alfo  within 
Z tb« 
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»ART  II.  the  Aft  of  Trade,  flat.  15.  Cir.  2.  c.  7. 

IX.  CAR.  II. TO  1.  17* 

A.  D 1783. 

BRITISH 

SHIPS.  We  find  this  queftion  was  again  moved 
at  the  diftance  of  twenty  years,  when  Sir 
John  HazvUs  gave  an  opinion  upon  it.  A 
confiderable  doubt  arofe  from  the  expla- 
natory aft  flat.  13.  & 14.  Car.  z.  c.  ii.  f.  6. 
which  declares,  that  whereyer  the  KQl  of 
Navigation  requires  the  mafter  and  three- 
fourths  of  the  mariners  to  be  Englilh,  it 
Ihould  be  underfiood,  that  any  of  his  ma- 
jelty’s  fubjefts  of  England,  Ireland,  or  his 
plantations,  Ihould  be  accounted  Englifli, 
and  no  other.  To  this  he  anfwers,  that 
whatever  might  have  been  the  intent  of  the 
parliament  by  that  claufe,  yet  fince,  by 
law,  a man  born  in  Scotland  is  a fubjeft  of 
England  ; and  fince  the  two  kingdoms,  as 
to  matters  of  privilege,  while  they  remain 
united  and  have  the  fame  king,  are  ac- 
counted but  one  nation,  this  claufe  will  not 
exclude  a Scotchman  from  the  privilege  of 
an  Engliih  fubjed. 

The  word  Englijb,  he  faid,  qiuft,  in  the 
Ad  of  Navigation,  be  conflrued  according 
to  the  rules  of  the  common  law  in  like  cafes  j 
and  fince  the  union  of  die  two  crowns,  at 

leaft 
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Jeaft  at  this  day,  fays  he,  it  has  been  un-  part  n, 
doubtedly  held,  that  perfons  born  in  Scot-  ,i.car.h.t6 
land  (hall  have  the  fame  privileges  as  per- 
fons  born  in  England  ^s  to  purchafmg  free-  !«'?»• 
holds,  taking  lands  by  inheritance,  and 
other  matters.  He  thought  it  muft  be  the 
fame  where  any  a<5t  of  parliament  gives  a 
privilege  to  a Scotchman ; for  a Scotchman 
will  be  EnglUh  in  privilege,  though  a na- 
tive of  Scotland : and  wherever  this  aft 
mentions  a fubjeSi  of  England  or  Ireland,  he 
thought  the  words  England  or  Ireland  re- 
dundant, and  fo  (hould  be  rejefted,  and  cer- 
tainly would  not  exclude  a Scotchman  with- 
out negative  words. 

But  where  the  cafe  of  a Scotchman  re- 
Cding  in  Ireland  was  fubmitted  to  the  opi- 
nion of  Mr,  iVarde,  he  refers  to  the  Aft  of 
Frauds,  as  containing  the  defeription  of  the 
matter  and  mariners ; and  fays,  he  appre- 
hends that  a man,  though  born  in  Scotland, 
yet  having  from  his  tender  years  been  edu- 
cated, married,  and  a fettled  houfekeepep 
in  Ireland,  might  well  be  underttood  to  be 
one  of  his  majetty’s  fubjefts  of  Ireland,  and 
fo  within  the  meaning  of  the  Explanatory 
Aft ; from  which  it  (hould  feem  he  con- 
lidercd  this  point  as  retting  entirely  oit 
Z 2,  thofe 
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FART  It.  thofe  words,  and  not  turning  upon  the  g«- 
R»~CA».n.To  neral  principles  laid  down  by  Sir  John  HazvUs^ 
^KtTtsH  feems  to  think,  that  being  a boufi'^ 

SHIP*.  keeper  in  Ireland  added  ftrength  to  the  cafe, 
for  that  is  wholly  his  own  wording,  there 
being  no  fuch  fadl  in  the  ftatetnent  laid  bc'^ 
fore  him.  Such  circumftances  feem  to  have 
been  thought  of  weight,  and  had  been  dated 
to  Sir  John  Havoles ; but  he  thought  it  made 
no  alteration  in  the  cafe,  whether  fuch 
Scotchman  was  a,  houfekeeper  or  lodger, 
fmgle  or  married. 

A SIMILAR  doubt  arofe  after  the  Union, 
Whether  a Scotchman  living  in  England 
ought  to  be  accounted  as  a fubjeft  of  Scot- 
land within  the  meaning  of  the  fifth  article 
of  the  Union,  ftat.  5.  Ann.  c.  8.  by  which 
all Jhips  and vejfels belonging  to  her  majesty’s 
SUBJECTS  OF  Scotland  at  the  time  of  rati~ 
fying  the  Union,  though  foreign-built,  are  to 
pafs  asBritiJh-built  ? And  Sir  Simon  Harcourt  (<z) 
held  that  he  ought  to  be  fo  confidered. 

(a)  10  June  1707: 


PART 


Digitized  by  Google 


( w ) 


PART  III. 


INTRODUCTION. 

^T^HE  fettlcment  made  by  the  peace  in  p a r t m. 

i)83>  had  a Cohfiderable  effc6t  upon  the* 

the  fyftem  of  law  refpefting  Shipping  and  peace  1783, 
Navigation.  A revulfion  which  converted  a 
great  part  of  our  American  colonies  into  in- 
dependent States,  that  had  (hipping  and  com- 
merce of  their  own,  gave  a new  appearance 
to  the  trade  of  America.  It  became  expe- 
dient to  accommodate  the  law  to  the  ex- 
illing  ftate  of  circumftances  by  fome  new 
regulations,  which  the  exigency  of  the  mo- 
ment might  fuggeft. 

The  American  trade  became  thus  a new 
fubjedt,  and  called  for  the  bed  attention 
that  the  Uegiflature  and  his  majefty’s  Go- 
vernment could  beftow  upon  it.  Connefted 
in  fome  meafure  with  this  change  in  Ame- 
Z 3 rica. 
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FROM  THE 
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TO  A.  P.  1791. 


rica,  the  regiftering  of  Britifh  fliipping  and 
the  fijlmici  prefented  themfelves  as  objefts 
of  very  important  concern.  Thefe  three 
heads,  therefore,  of  our  fubjed,  namely, 
The  Plantation  Trade,  The  Fijheries,  and 
Britijh  Shipping,  will  be  feen  to  undergo 
very  great  modification  during  the  Ihort 
period  that  elapfed  from  the  peace  in 
1783  to  the  year  1792,  and  much  more 
than  in  any  former  period  of  ten  times  its 
duration^ 

Indeed  almoU  the  whole  that  has  been 
done  of  this  fort  has  been  accomplilhed. 
within  a ftill  Ihorter  period ; for  it  is  prin-. 
cipally  finee  the  year  1785  that  the  great 
regulations  refpeding  the  filheries  and  Bri-* 
tilh  fliipping  have  been  brought  forward. 
At  that  time  his  majefty  was  pleafed  to  ap-. 
point  a committee  of  council  for  the  con- 
fideration  of  all  matters  relating ’to  trade, 
and  foreign  plantations,  and  foon  after  to 
place  at  the  head  of  it  a noble  lord  whofe. 
fervices  to  this  country  in  affairs  of  com- 
merce and  navigation  have  already  had  cf- 
feds  fo  folid  and  extenfive,  as  to  promife, 
to  be  remembered  when  praife.will  have  no 
appearance  of  flattery.  It  is  to  the  fuperin-* . 
tendance  a^  authority,  of  thif«  comnuttee, 

and 
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And  to  the  great  knowledge  and  unwearied 
exertions  of  the  noble  lord  at  the  head  of  it, 
that  we  are  indebted  for  the  very  important 
improvements  in  the  law  of  (hipping  and 
navigation  made  during  this  Ihort  lapfe  of 
time* 
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CHAPTER  I. 

THE  PLANTATION  TRADE, 

The  American  Intercourfe  Billy  Slat.  23.  Geo.  3,' 
c.  ^^.-^The  Newfoundland  Supply  Bill — 
Stat.  28.  Geo,  3.  c.  (i. -^Intercourfe  with  the 
fVeJi  Indie! — fVith  the  American  Colonies-— 
The  American  Orders  in  Council — Doubt 
thereupon  removed  by  an  Ejcplanatory  Order- 
Free  Fort  AEt, 

Notwithstanding  the  American 

colonies  had  been  feparated  from  this 
country,  and  their  independence  acknow- 
ledged by  the  peace,  of  1783,  we  cannot 
avoid  placing  them,  with  regard  to  their 
trade,  among  our  plantations.  This  feems 
fuitable  as  well  to  the  confequences,  as  to  the 
crifis  of  their  tranfition  from  the  ftate  of 
colonies  to  that  of  foreign  States,  which  hap- 
pened at  this  period ; the  Government  of 
this  country  having  imparted  to  them  many 
of  the  advantages  and  eafements  in  trade, 

and 
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and  in  duties,  that  are  enjoyed  only  by  the  »*  a k t m. 
Britifh  plantations.  fkom  ths 

PEACE  I7S3, 
TO  A.  D.  1791. 

The  firft  parliamentary  regulation  thatap- 
plied  to  the  United  States,  was  made  with  a 
view  of  giving  efFed  to  the  peace  : this  was 
by  opening  the  trade  and  intercourfe  which 
ftood  prohibited  by  ftat.  i6.  Geo.  3.  c.  5. 
enforced  by  ftat.  17.  Gfo.  3.  c.  7.  Thefe 
two  adts  were  accordingly  repealed  by  ftar. 

23.  Geo.  3.  c.  a6.  It  then  remained  to  make 
a new  difpofition  of  the  trade  applicable  to 
the  new  lituation.  The  country  belonging 
to  the  United  States  now  ceafed  to  be  a part 
of  the  Britifti  plantations,  and  fell  back  into 
the  clafs  of  American  dominions  that  were 
not  intitled  to  any  fpecial  privileges  in  mat- 
ters of  trade.  They  no  longer  were  intitled 
to  come  to  the  Britilh  plantations,  nor  could 
the  goods  and  commodities  of  their  country 
be  imported  into  Great-Britain  but  in  Bri- 
tilh  (hips. 

To  adhere  to  the  ftridlnefs  of  this  rule, 
and  exclude  American  (hips  belonging  to 
the  people  of  the  New  Sovereignty,  now 
acknowledged  by  us,  would  have  mani- 
fefted  fuch  a want  of  difpofition  to  con- 
ciliate, as  was  not  confiftent  with  the  recent 

treaty 
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treaty  of  peace  ; and  fomcthing  was  to  bt 
devifed  that  would  bear  a refcmblance  tO 
the  courfe  of  trade  that  had  long  fubfifted. 
It  was  foon  fecn  that  this  adjuftmcnt  re- 
quired a more  minute  inteftigation  than  the 
prelTure  of  the  moment  would  allow ; the 
parliament  therefore,  inftcad  of  laying  down 
any  permanent  rule  for  regulating  this  com- 
plicated and  hitherto  unexplored  fubjeft* 
conferred  on  his  majefty  a diferetionary 
power  to  make  fuch  order  therein,  as  he  from 
time  to  time  lliould  be  advifed  to  make. 
It  was  enaifted  by  flat.  23.  Gea.  3.  c.  39; 
for  the  purpofe  of  opening  a commercial 
intercQurfe  (for  this  term,  introduced  by  the 
prohibitory  ads,  was  now  continued  to  ex- 
prefs  the  American  trade)  with  the  United 
States,  that  it  fliould  be  lawful  for  the  king 
in  council,  by  orders  to  be  iffued  from  time 
to  time,  to  give  fuch  diredions  and  mak« 
fuch  regulations  with  refped  to  dutie.s, 
drawbacks,  or  otherwife,  for  carrying  olt 
the  trade  and  commerce  between  the  people 
and  territories  belonging  to  the  crown  of 
Great  Britain  and  thofe  of  the  United  States, 
as  to  him  in  council  (hould  appear  moft  ex- 
pedient and  falutary  (<»). 

(a)  Sed.  3. 

To 


Digitized  by 


SHIPPING  AND  NAVIGATION. 

I'd  free  American  fliips  from  the  checks 
to  which  they  were  before  fubjed,  as  fliips 
bringing  plantation  goods,  it  was  at  the 
fame  time  ordained,  tliat  no  manifeft, 
certificate,  or  other  document  whacfoever, 
fliould  be  required  for  any  fliip  belonging  to 
the  United  States  arriving  from  thence  at 
any  port  in  this  kingdom,  or  upon  entering 
^ or  clearing  out  from  any  port  in  this  king- 
dom for  any  port  in  the  United  States^ 
except  the  bonds  that  are  required  for  duly 
exporting  and  not  relanding  goods  in- 
titled  to  a drawback  or  bounty,  or 
prohibited  to  be  ufed  in  this  kingdom  (a)i 
Where  a certificate  is  neceflary  for  dif- 
charging  a bond  entered  into  for  landing 
goods  in  the  United  States,  a certificate 
under  the  hands  and  feals  of  any  officers 
appointed  by  the  United  States  for  that 
purpofe  fliall  be  fufficient ; and  if  none  fuch 
are  appointed,  then  of  any  magiftrate  there* 
certifying,  that  no  fuch  officer  has  been 
appointed,  and  that  oath  was  made  before 
him  by  the  mafter,  that  the  goods  were  duly 
landed  (i). 

This  aft  being  experimental,  and  to 
ferve  the  neceffity  of  the  moment,  was  to 

(«}  Se£t.  I.  (i)  Se£k.  2, 
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continue  only  for  a few  months  ; but  it  was 
afterwards  further  continued  by  two  afts 
made  in  the  next  fellions  of  parliament, 
namely,  ftat.  24.  Geo.  3.  ft.  1.  c.  2.  andc.  15. 
It  was  again  further  continued  by  two  afts 
paffed  in  the  fecond  feffion  of  24.  Geo.  3.  (a), 
and  by  another  paffed  in  25.  Geot  3.  and  fo 
on  to  the  28.  Geo.  3.  by  an  annual  aft  of 
continuance,  without  any  alteration  except 
the  following ; namely,  in  ftat.  24.  Geo.  3* 
c.  45.  the  parliament  united  to  the  difere-* 
tionary  power  they  had  conferred  on  the 
king  for  regulating  the  trade  and  commerce 
with  the  United  States,  the  fame  power  to 
regulate  the  trade  and  commerce  with  the 
Britifh  colonies  in  America,  as  far  as 
regarded  iron,  hemp,  fail-cloth,  and 
other  articles  of  the  produce  of  any  place 
bordering  on  the  Baltic,  which  might  be 
lawfully  exported  from  this  kingdom.  This 
regulation  went  on,  hand  in  hand  with  the 
other  for  the  general  intercourfe,  in  the 
annual  afts  of  continuance. 

Some  doubt  had  arifen  as  to  the  legal 
mode  of  enforcing  a due  execution  of  the 
power  lodged  inhismajefty  by  ftat.  i^.Geo.^. 

{a)  C.  i;  and  c.  aj; 

C.39. 
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c.  39.  To  remove  this  it  was  enafted 
by  flat.  27.  Geo.  3.  c.  7.  (one  of  the  annual 
continuing  afts)  that  if  any  goods  or 
commodities,  the  growth  or  produftion  of 
the  United  States,  (hould  be  imported  into 
the  Weft-India  Iflands,  other  than  fuch, 
and  in  fuch  manner,  as  by  law,  or  by  that 
aft,  or  by  order  of  his  majefty  in  council, 
fliould  be  permitted,  they  (hould  be  forfeited, 
together  with  the  Ihip  faj.  The  forfeiture 
was  extended  by  ftat.  28.  Geo.  3.  c.  5.  feft.  2. 
to  the  export  from  this  kingdom  of  the 
beforementioned  articles  from  the  Baltic, 
and  to  the  import  of  American  articles  from 
the  United  States  into  this  kingdom. 

In  the  fame  aft  the  following  temporary 
regulation  was  made  refpefting  the  inter- 
courfe  between  the  United  States  and  our 
Weft-India  Iflands,  in  addition  to  that  made 
under  ftat.  23.  Geo.  3.  c.  39.  In  order  that 
no  provifions  or  lumber,  being  the  growth 
or  produftion  of  the  United  States,  fliould 
be  imported  from  the  foreign  iflands,  it  was 
enafted,  that  no  flour,  bread,  rice,  (hingles, 
or  lumber  of  any  fort,  (hould  be  imported 
from  a foreign  Weft-India  Ifland  ; with  a 

(a)  Se£l.  4. 

provifo. 
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provifo,  that  governors,  in  cafe  of  ncceffity, 
might,  with  the  advice  of  their  councils, 
authorize  the  import  of  fuch  ^iejes  for  a 
limited  time. 

Another  exception  to  the  power  given 
to  the  king  by  flat.  23.  Geo.  3.  c.  39.  was 
contained  in  flat.  23.  Geo.  3.  c.  i.  which  wa« 
made  for  regulating  the  trade  between  the 
United  States  and  the  ifland  of  Newfound- 
land. By  that  a<5t,  no  goods  or  commodi- 
ties whatfoever  were  to  be  imported  intq 
Newfoundland,  or  the  adjacent  iflands, 
from  the  United  States,  except  bread,  fleur, 
and  live-flock,  and  that  only  in  Britilh-built 
fhips,t)wned  by  the  king’s  fubjedls,  and  na- 
vigated according  to  law,  and  which  ftioiild 
have  cleared  out  within  feven  months  before 
the  importation  from  fome  part  of  the  king’s 
dominions  in  Europe,  aqd  obtained  a licence, 
according  to  the  form  preferibed  in  the  aft, 
from  the  commiflioners  of  the  cufkoms  in 
England  or  Scotland,  or  the  commiflioners 
of  revenue  in  Ireland.  This  was  to  continue 
to  25  March  1786  ; and  from  thence  it  was 
continued,  by  flat.  26,  Geo.  3.  c.  i.  to 
25  March  1788.  By  flat.  26.  Geo.  3.  c.  i. 
Jndian-corn  was  added  to  the  other  articles 
permitted  to  be  fo  imported. 

Thus 
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Thus  flood  the  law  in  the  beginning  of  fart  m. 
the  year  1788,  refpeding  the  intercourfe  from'the^ 
between  this  kingdom  and  the  United  J®**^^'’*?* 
States,  and  between  the  colonies  and  the  n-ANTATio^ 
United  States.  As  to  the  former,  it  depended 
on  an  annual  order  of  council,  grounded  on 
flat.  23.  Geo.  3,  c.  39.  continued  and 
amended  by  fubfequent  a<fls,  as  before- 
mentioned  ; the  nature  of  which  annual 
orders  in  council  I ihall  defer  fpeaking  on 
for  the  prefent.  As  to  the  latter,  it  de- 
pended tipon  the  fame  order,  faving  the 
branches  of  it  which  the  parliament  had 
taken  out  of  the  hands  of  the  king  : 
firft.  By  flat.  25.  Geo.  3.  and  26.  Geo.  3. 
with  regard  to  the  import  of  bread,  flour, 
Indian-corn,  and  live-ftock,  from  the 
United  States  to  Newfoundland  ; and, 
fecondly,  by  flat.  27.  Geo.  3.  c.  7.  with 
regard  to  the  circuitous  importation  of 
lumber  and  provifions  from  thence,  through 
the  foreign  Weft-Indja  lflands,into  our  own, 

Thefe  laws  were  now  upon  the  point  of 
eitpiring,  when  *he  parliament,  having 
again  to  declare  its  annual  judgment  upon 
the  intercourfe  with  the  United  States, 
deemed  it  proper  to  make  a permanent  law 
for  fettling  one  great  ponion  of  this  trade. 

The  annual  adl  for  Newfoundland  was  left 
Jo  expire.  The  annual  intercourfe  aft, 

flat, 
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flat.  23.  Geo.  3.  c.  39.  was  continued  by 
ftat.  28.  Geo.  3.  c.  5.  fo  far  only  as  extended 
to  the  trade  and  commerce  carried  on  be- 
tween this  kingdom  and  the  territories  of 
the  United  States  ; which  at  once  let  fall  the 
regulation  concerning  the  circuitous  import 
of  lumber  and  provifions,  and  the  whole  of 
the  order  in  council  founded  on  it,  which 
refpefted  the  trade  between  our  colonies 
and  the  United  States.  This  latter  was  put 
into  an  aft,  which  was  intended  to  be  per- 
manent. As  the  intended  regulation  was  to 
contain  the  fubftance  of  what  had  been  the 
policy  of  the  orders  in  council,  and  had 
now  had  the  experience  of  five  years  of 
praftice,  added  to  the  light  which  fome 
difcufilon  had  now  thrown  upon  the  new 
pofnion  in  which  the  two  countries  flood 
with  relation  to  each  other,  it  was  thought 
it  might  fafely  be  formed  into  a (landing 
law,  inflead  of  floating  any  longer  on  an 
order  of  council,  that  mud  be  renewed  every 
year. 

This  gave  rife  to  flat.  28. Ceo.3.  c.6. which 
contains  the  whole  of  the  prefent  law  refpeft- 
ing  the  intercourfe  between  the  Eritilli 
colonies  and  the  United  States.  The  pro- 
vifions of  this  aft  may  be  divided  into  fuch 

as 
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As  relate  to  the  Weft-Indies,  and  fuch  as  part  ««• 
relate  to  the  colonies  in  North  America.  'TTom'ths 

PEaCB  1783, 
To  A.  0.1791. 

First,  with  regdrd  to  the  Weft-Indies,  pi-antatio» 

, . ° . . trade. 

it  ordains,  that  no  goods  or  commodities  intercouife 
whatever  lhall  be  imported  or  brought  from  ^n^ks'* 
any  of  the  territories  belonging  to  the 
United  States  into  any  of  his  majefty’s 
Weft-India  Iflands  (in  which  defeription  the 
Bahama  and  the  Bermuda  or  Somers  Iftands 
are  included),  under  the  penalty  of  forfeiture, 
together  with  the  (hip  importing  them, 
except  only  the  following  articles  ; namely, 
tobacco,  pitch,  tar,  turpentine,  hemp,  flax, 
mafts,  yards,  bowfprits,  (laves,  heading- 
boards,  timber,  (hingles,  and  lumber  of  any 
fort  ; horfes,  neat-cattle,  (beep,  hogs, 
poultry,  and  live-dock  of  any  fort ; bread, 
bifeuit,  flour,  peas,  beans,  potatoes,  wheat, 
rice,  oats,  barley,  and  grain  of  any  fort  ; 
fuch  commodities  being  of  the  growth  or 
produdlion  of  any  of  the  territories  of  the 
United  States  (d)  ; and  thefe  are  not  to  be 
brought  but  by  Britifli  fubjedls,  and  in 
Briti(h-built  (hips,  owned  by  his  majefty’s 
fubjedls,  and  navigated  according  to  law, 
under  the  fame  penalty  of  forfeiting  the  (hip 
and  cargo 

(a)  ScA.  I.  (^)  Sed.  2. 

A a Thus 
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Thus  farofiheimportsto  theWeft-IndiesJ 
next  as  to  the  exports  from  thence.  It  is 
permitted  to  export  from  the  Weft-India- 
Iflands  to  the  territories  of  the  United  States 
any  goods  or  commodities  whatfoever  which 
were  not,  at  the  time  of  paffing  the  aft, 
prohibited  to  be  exported  to  any  foreign 
country  in  Europe  ; and  alfo  fugar,  molafles, 
coffee,  cocoa-nuts,  ginger,  and  pimento  : 
but  thofe  articles,  or  any  other  (except  fait 
from  Turks  ljlands)y  are  not  to  be  exported 
but  by  Britilh  fubjefts,  and  in  Britifti-built 
Blips  owned  by  his  majefty’s  fubjefts,  and 
navigated  according  to  law,  under  the  pe* 
nalty  beforementioned  (uj.  In  fuch  cafes* 
where  a bond  would  be  required  on  the 
exportation  of  goods  to  a Britilh  colony  in 
Americaj  a bond  is  to  be  given,  on  the 
exportation  of  fuch  goods,  for  the  due  land- 
ing of  them  in  the  United  States,  to  be 
difcharged  by  a certificate  under  the  hand 
and  feal  of  the  Britilh  conful,  or  any  officer 
appointed  by  the  United  States  (or  of  fome 
magillrate,  certifying  that  there  is  no  fuch 
officer),  and  that  oath  has  been  made  by 
the  mailer,  that  the  goods  were  duly 
landed  (b).  • 

(fl)  Sea.  3.  (^)  Sea.  4. 

Suck 
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Such  is  the  plan  of  policy  fettled  by 
parliament  for  the  intercourfe  with  our 
Weft-India  Jflands.  But,  notwithftanding 
all  American  fhips  were  thus  excluded  from 
the  general  trade  to  and  from  the  Weft- 
Indies,  it  was  thought  advifeable  to  admit 
them  to  a particular  branch  of  trade,  which 
needed  more  than  ordinary  encouragement : 
this  was,  the  making  of  fait  at  Turjts  IJlandSy 
which  are  among  the  Bahama  Iflands.  Any 
fliip  belonging  to  the  United  States  coming 
in  ballaft,  but  not  otherwife,  may  enter  the 
ports  of  thofe  iflands  for  the  purpofe  of 
lading  with  fait,  but  for  no  other  purpofe, 
under  the  penalty  beforementioned  (a). 
The  mafter  of  fuch  (hip  is  to  make  entry 
upon  oath,  declaring  the  built  of  the  (hip, 
how  manned,  who  is  mafter  and  owner,  and 
the  purpofe  of  his  coming  ; and  is  to  anfwer 
queftions  touching  thofe  particulars,  if  put 
by  the  officers  of  the  cuftoms,  on  pain  of 
forfeiting  ,Cioo.  (^).  A tonnage  duty  of 
two  (hillings  and  fixpence  is  impofed  on 
fuch  fhips,  to  be  afcertained  by  admeafure- 
ment ; and  it  is  to  be  paid  before  any  fait  is 
laid  on  board  (c). 
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To  prevent  the  communication  thus  per- 
mitted with  Turki  IJlattiis  being  made  a 
channel  of  illicit  trade,  no  goods  or  com- 
modities whatever  are  to  be  exported  from 
Turks  IJlauds  to  any  part  of  the  Britifli  domi- 
nions in  America  or  the  Weft-Indies,  of 
laid  on  board  any  veflcl  in  thofe  iflands, 
except  fait ; nor  to  Great  Britain  or  Ireland, 
except  fait,  and  alfo  fuch  goods  and  com- 
modities as  may  by  law  be  imported  into 
this  kingdom  from  all  other  countries  what- 
focver,  free  of  all  duties,  under  the  penalty 
of  the  forfeiture  beforementioned. 

The  next  provifion  in  this  aft  is  to  obviate 
the  circuitous  trade  that  had  been  provided 
againft  in  the  annual  aft  of  2-.  Geo.  3. 
None  of  the  articles  permitted  in  the  for- 
mer part  of  the  prefent  aft  to  be  imported 
direftly  from  America,  are  to  be  brought 
from  any  ifland  in  the  Weft-Indies  under  the 
dominion  of  any  foreign  European  fovereign 
or  ftate,  under  the  penalty  of  the  forfeiture 
beforementioned  {a).  However,  in  cafes  of 
public  emergency  or  diftrefs,  the  governors 
of  any  of  the  illands  may,  with  the  advice 
and  confent  of  their  council,  authorize  the 

{«)  Sea.  )o. 

importation 
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importation  of  thofe  articles  for  a limited 
time  from  any  fuch  fo’cign  illand,  for  the 
fupply  of  the  inhabitants  ; but  fuch  im- 
portation mull  be  by  Britifh  fubjeds,  and  in 
Britifh-built  Ihips,  o.vned  by  his  majefty’s 
fubjeds,  and  navigated  according  to  \a.w  (a). 
Such  is  the  whole  of  this  ad,  which  relates 
to  the  Wefl-Indies. 

Secondly,  it  ordains,  with  regard  to  the 
American  colonies,  that  no  goods  or  com- 
modities whatever  (hall  be  imported  from 
the  United  States  into  the  provinces  of 
Nova  Scotia  or  New  Brunfzvick,  the  IJland  of 
Cape  Breton,  St.  Johns,  or  Newfoundland,  or 
into  any  country  or  idand  within  their  re- 
fpedive  governments,  under  the  penalty  of 
the  fame  forfeiture  {b).  However,  in  cafes 
of  public  emergency  and  diftrefs,  the  go- 
vernors of  all  thofe  places  (except  New- 
foundland) may,  with  the  advice  and  con- 
fent  of  their  council,  authorize  the  importa- 
tion of  fcantling,  planks,  (laves,  heading- 
boards,  fh  ingles,  hoops,  or  fquared  timber, 
of  any  fort ; hot  fes,  neat-cattle,  flieep,  hogs, 
poultry,  or  live-dock  of  any  fort  ; bread, 
bifctiit,  (lour,  pcafe,  beans,  potatoes,  wheat, 
rice,  oats,  barley,  or  grain  of  any  fort,  for  a 

(a)  Se£l.  II.  (b)  Seft.  n. 
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PARTjii.  limited  time,  from  the  United  States,  for 
'frcTm  th  e the  fiipply  of  the  inhabitants. 

PEACE  17*3, 

TO  A.  D.  1792. 

plantation  And,  with  regard  to  Newfoundland,  his 
majefty  in  council  may  by  order  from  time 
to  time  authorize,  or  by  warrant  under  his 
fign  manual  impower  the  governor  of  New- 
foundland to  authorize,  in  cafe  of  necellity, 
the  importation  of  bread,  flour,  Indian 
corn,  and  liye-ftock,  from  the  United  States 
for  the  fupply  of  the  inhabitants  and  fiflier- 
men,  for  the  then  enfuing  feafon  only; 
>vhich  importation  is  to  be  contormable  to 
fuch  regulations  and  reftridtions  as  fliall 
be  fpecifled  in  fuch  order,  or  warrant:  and 
fuch  fpecial  importations,  whether  to  Nova 
Scotia  and  the  other  places,  or  to  New- 
foundland, muft  be  by  Britilh  fubjefts,  and 
in  Britilh- built  Ihips,  owned  by  his  majef- 
ty’s  fubjedis,  apd  navigated  according  to 
law  (a). 

t 

Further,  no  goods  or  commodities 
whatever  are  to  be  imported  from  the 
' United  States  by  fea  or  coallwife  into  the 
province  of  i^uebec,  or  the  countries  or 
iflands  within  that  government,  or  up  the 

(a)  Sefl.  13. 

River 
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River  St.  Lawrence,  under  the  penalty  of 
the  forfeiture  beforementioned  (a). 

The  import  of  American  articles  from 
the  foreign  iflands,  which  the  governors 
might  under  this  aft  permit  occafionally 
for  the  fupply  of  the  inhabitants,  was  foon 
converted  into  a traffic  of  importing,  and 
then  exponing  to  others  of  our  own  illands. 
This  being  contrary  to  the  defign  of  the 
qieafure,  it  was  provided  by  flat.  29.  Geo.  3. 
c.  56.  that  fuch  exportation,  or  the  putting 
on  board  any  fhip,  boat,  or  velTel,  or  bring- 
ing to  any  quay  with  intent  to  export, 
ihould  be  punifhed  with  a forfeiture  of  the 
articles  in  queflion,  and  of  the  fhip,  boat, 
or  velTel(^).  The  better  to  guard  againft 
fuch  exportation,  no  articles  of  the  fame 
fort  that  may  be  lawfully  exported,  are  to 
be  (hipped  till  the  exporter  has  made  oath, 
that  none  of  them  were  imported,  under  fuch 
permiffion,  from  a foreign  ifland  (r).  By 
ftat.  31.  Geo.  3.  c.  38.  thefe  provifions  are  ex- 
tended to  any  foreign  colony  or  plantation 
on  the  cantinent  of  South  America. 

It  now  remains  to  confider  the  orders  in 
council,  that  were  made  from  time  to  time 
for  carrying  into  execution  the  powers 
CdiJ  SeA.  14.  C6j  Se£l.  1.  (cj  Seft.  2. 

• A a 4 lodged 


3.i'9 

PART  III. 

Vwi  ■ - / 

PEACE  1723, 
TO  A.  D.  1 7yi. 
PL^NTATiOM 
TRADE. 


The  Amerkaa 
Orders  in 
Council. 


Digitized  by  Google 


HISTORY  OP  THE  LAW  OP 


360 

PART  tit.  lodged  in  his  majefty  by  ftat.  23.  Geo.  3.  c.  36* 
PEACE  1783,  for  regulating  the  trade  with  America ; and 
plan^atVo’n*  were  referved  for  this  place,  that  they 

TRADE.  might  not  interrupt  the  train  in  which  it 
was  convenient  to  arrange  the  foregoing  fta- 
tutes,  all  belonging  to  the  fame  fubjeft. 

The  firft  order  was  made  14  May  1783  ; 
by  which  it  was  direfted,  that  oil,  and  un- 
manufadured  goods  and  merchandize,  the 
growth  or  produdion  of  the  United  States, 
might  be  imported  diredly  from  thence  into 
this  kingdom,  either  in  Britifh  or  American 
fliips,  upon  payment  of  the  fame  duties  as  if 
imported  from  a Britifh  plantation  in  Ame- 
rica; and  that  there  fhould  be  the  fame- 
drawbacks,  exemptions,  and  bounties  on 
merchandize  exported  from  Great-Britain  to 
, the  United  States,  as  on  the  like  goods  ex- 
ported to  a Britilh  plantation  in  America; 
and  American  ihips  that  had  come  into  port 
fince  20  January  1783,  were  to  be  admitted 
to  an  entry,  and  entitled  to  the  benefit  of 
this  order.  t 

The  ad  under  which  the  above  order  was 
. ' made  having  expired,  and  a new  ad  pafled 

to  the  fame  effed,  a new  order  was  thereupon 
made.  This  order  was  dated  6 June  1783, 
and  varied  fomewhat  from  the  former.  In- 

ftead 
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ftead  of  the  general  words  there  ufed,  it 
enumerated  the  articles  that  were  to  be  ad- 
mitted upon  the  plantation-duty  ; namely, 
pitch,  tar,  turpentine,  indigo,  mafts,  yards, 
and  bowfprits.  It  further  direfted,  that 
tobacco  might  be  landed  from  thence,  on 
paying  the  old  fubfidy,  and  then  be  ware- 
houfed,  upon  bond,  with  the  allowance 
for  payment  of  the  further  duty  according 
to  the  adts  in  force. 

, This  variation  in  the  orders  of  council, 
ilTued  within  lefs  than  a month  one  from 
the  other,  Ihews  how  unfettled  men’s  minds 
were,  and  how  unprepared  to  agree  upon 
any  permanent  fyftem  for  governing  the 
American  trade. 

As  yet,  nothing  had  been  done  to  regu- 
late the  trade  between  our  colonies  and  the 
United  States;  but  on  2 July  1783,  an 
order  came  out  for  that  purpofe  ; by  which 
permiflion  waf  given  to  export  rum,  fugar, 
molafles,  coffee,  cocoa-nuts,  ginger,  and 
pimento,  by  Britifh  fubjedls,  in  Britifh-built 
(hips  owned  by  his  majefty’s  fubjefts,  and 
navigated  according  to  law,  from  the  Weft- 
India  iHands  to  the  United  States,  on  pay- 
ment of  the  fame  duty,  and  fubjedl  to  the 

like 
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PART  III.  like  regulations,  as  if  they  were  exported 
^fr^m”the  ^ Bricilh  colony  in  America. 

peace  i78J* 

TO  A r>.  >79*. 

piANTATiOM  _ Such  was  the  limited  intercourfc  which 
his  majefty’s  government  thought  it  ex- 
pedient to  allow  between  the  United  States 
and  the  Britifh  colonies.  An  order  was 
ilTucd  on  5 September  1783,  to  facilitate 
this  intcrco.urfe,  by  directing,  that  bonds 
given  on  clearing  out  from  GreatTBritain 
or  the  Weft-Indies,  and  carrying  the  above- 
mentioned  goods  to  the  United  States, 
ftioukl  be  dilcharged  upon  the  like  cer- 
^iftcates  as  are  required  by  the  AA  of 
Navigation,  ftat.  12.  Car.  2.  c.  18.  f.  19.  to 
difeharge  bonds  given  in  Great-Britain  for 
the  due  landing  of  any  other  goods  in  the 
United  States;  and  diredlion  was  given 
that  all  bonds  taken  fince  the  date  of  the 
former  order,  ftiou}d  be  difeharged  on  the 
Ijke  certificate, 

By  an  order  of  5 November  1783,  an 
amendment  was  made  in  the  order  of  6 June 
1783,  refpeding  the  importation  of  tobacco, 
by  direding,  that  in  cafe  of  importation  into 
the  ports  of  London,  Briftol,  Liverpool, 
Cowes,  Whitehaven,  or  Greenock,  the 
impoitcr  might  be  allowed  to  give  bond  for 

the 
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the  old  fubfidy,  as  well  as  the  further  duties  p a k t mi. 
due,  in  the  manner  and  with  the  allow-  from  the 
ances  mentioned  by  the  ads  on  that  fubjed ; 
and  if  fuch  tobacco  Ihould  be  taken  out  of  plantation 
the  warehoufes,  at  any  of  thofe  ports,  to  be 
exported,  the  bonds  Ihould  be  difcharged 
in  the  manner  mentioned  in  the  ads  of  par- 
liament on  that  fubjed.  Some  doubt  arifing 
concerning  the  allowance  here  made,  an 
order  came  out  on  19  November  1783, 
whereby  it  was  declared,  that  the  laid  order 
Ihould  not  extend  to  the  making  any  al- 
lowance for  payment  of  the  old  fubfidy ; 

- and  the  port  of  Glafgow  was  added  to  thofe 
named  in  the  faid  order  of  j November 

On  26  December  1783,  a new  order  was 
iffued,  containing,  for  the  firft  time,  the 
whole  regulation  for  the  American  trade, 
both  with  Great-Britain  and  with  the  colo- 
nies; and  this  order  is  particularly  defcrving 
pf  notice,  a%  the  fubjed  was  there  thrown 
into  that  form  in  which  it  has  continued, 
with  very  little  variation,  ever  fince. 

In  this  order,  there  is  another  variation 
in  the  defcription  of  thearticles ; thatis,  oil, 
which  had  been  a permitted  article  in  the 

firft. 
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» A R T iir.  firft,  but  not  enumerated  in  the  fecond  or* 
"'r«oM~THE  exprcfsly  excepted ; and  the 

T**A  defeription  of  unmanufaElured  goods^ 

fLA station  ufed  in  the  fiift  order,  was  now  added  to  the 
tkase.  anicles  enumerated  in  the  fecond  order  ; to 
which  general  defeription  was  added  a guard, 
to  prevent  goods,  otherwife  prohibited,  from 
coming  in  under  this  permilfion  ; the  words 
run  thus : “ any  unmanufadured  goods, 
“ or  merchandize,  the  importation  of  which 
“ into  this  kingdom  is  not  prohibited  by 
“ law  (except  oil),  and  any  pitch,  tar, 
“ turpentine,  indigo,  marts,  yards,  and 
“ bowfprits.”  The  regulation  about  to- 
bacco was  retained,  together  with  the  lad 
alteration  made  for  taking  away  the  al* 
lowance  for  prompt  payment  of  the  old 
fubfidy. 

The  orders”  that  had  hitherto  been  made 
for  the  intercourfe  between  the  United  States 
and  our  colonies,  went  no  further  than  to 
permit  tlie  exportalion  from  theXYcrt  Indies 
of  certain  articles  to  the  United  States.  The 
prefent  order  w-ent  a rtep  further,  and  laid 
. down  a rule  for  the  importation  of  certain  ar- 
ticles from  the  United  States.  It  was  order- 
ed, that  pitch,  tar,  turpentine,  hemp, 
flax,  marts,  yards,  and  bowfprits,  ftaves, 

head  in  g- 
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heading-boards,  timber,  fliingles,  and  all  m. 

other  fpecies  of  lumber ; horl'es,  neat-cattle,  PRosi 
flieep,  hogs,  poultry,  andallother  fpecies  of 
live-ftock,  and  live  provifions  ; peafe,  beans,  •’lantatio* 
potatoes,  wheat,  flour,  bread,  bifcuit, 
rice,  oats,  barley,  and  all  other  fpecies 
of  grain,  b«ng  the  growth,  and  produdion 
of  any  of  the  United  States,  might  be  im- 
ported by  Britilh  fubjeds  in  Briti(h-built 
Blips,  owned  by  his  mijefty’s  fubjeds,  and 
navigated  according  to  law,  from  any  port 
of  the  United  States  to  any  of  his  majefty’s 
Weft  India  iflands,  the  Bahama  iflands,  and 
the  Bermuda  or  Somer  iflands.  The  ex- 
port from  the  Weft  Indies  was  continued  on 
the  fame  footing  as  by  the  former  order ; 
and  the  whole  of  the  regulations  of  the  pre- 
fent  order  were  made  to  extend  to  all  goods 
imported  from  and  Ihipped  for  exportation 
"to  the  United  States  fince  20  December 
»783* 

The  orders  ilTued  on  18  June  and  30 
July  1784  (the  ad  under  which  the  firft  of 
them  was  made  continuing  only  to  i Auguft) 
conformed  precifely  with  the  one  of  the 
former  year  juft  mentioned.  On  27  Auguft 
in  the  fame  year,  there  came  out  a frefh  or- 
der, grounded  on  the  ad  pafled  that  feflion 

of 
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of  parliament  refpefting  goods  of  the  Bal- 
tic. By  this  Order  the  fame  drawback  was 
allowed  on  exportation  of  foreign  hemp,  or 
' iron,  to  the  Britifli  colonies,  or  to  the 
United  States^  as  are  allowed  by  law  on 
their  exportation  to  other  foreign  ports.  By 
an  order  made  24  Novembei'  *784^  the 
port  of  Lancajler  was  added  to  the  other 
ports  for  warehoufing  tobacco  imported 
from  the  United  States. 

The  adl  pafled  in  the  feflioris  ^784,  was 
made  to  continue  to  5 April  1785;  the 
ads  pafled  after  that  were  in  like  manner 
annual ; and  fo  were  the  orders  of  council  made 
upon  them.  The  annual  order  made 
8 April  1785,  purfued  the  order  of  the 
former  year  precil'ely  ; befides  which  was  ad- 
ded, for  the  tirll  lime,  a regulation  for  the 
trade  betw'een  the  United  States  and  the  ’ 
Britifli  colonies  in  North  America.  It  was 
ordered,  that  no  goods  or  commodities  be- 
ing the  growth  or  maniifadure  of  the  United 
States,  fhould  be  imported  into  the  provin- 
ces of  Nova  Scotia  or  Nezv-Brunfwick,  and 
their  refpedive  dependencies,  except  horfes, 
neat-cattle,  .Ibeep,  hogs,  poultry,  and  all 
other  fpecies  of  live-flock,  and  live  pro- 
vifions;  peafe,  beans,  potatoes,  wheat, 

flour, 
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flour,  bread,  bifcuit,  rice,  oats,  barley, 
and  all  other  fpecies  of  grain  ; alfo  lumber 
of  every  fort;  andthefe  were  to  be  imported 
by  Britifli  fubjedts  only,  and  in  none  other 
than  BrLtilh-built  (hips,  owned  by  his  ma* 
jefty’s  fubjefts,  and  navigated  according  to 
law,  and  only  during  fuch  time  as  the  go- 
vernors of  thofe  provinces  Ihould,  with  thead- 
vice  of  their  council,  declare  the  fame  by 
proclamation  to  be  necefl'ary  for  the  fupply 
'bf  the  inhabitants:  further,  no  goods  or 
commodities  whatfocver,  being  the  growth 
or  manufadlure  of  the  United-States,  were 
to  be  imported  into  the  ports  of  the  pro- 
vince of  Qiiebec. 

An  order  was  made  15  February  1786, 
for  allowing  the  warehoufmg  of  rice  upon 
the  fame  terms  as  were  prclcribed  in  former 
orders  with  regard  to  tobacco,  prefcrving 
the  fame  diftindtion  between  the  ports  there 
named  and  others. 

In  the  annual  order  made  24 March  1 786, 
were  contained  fome  few  variations  from  the 
former.  The  exception  from  the  enume- 
rated articles,  which  had  hitherto  been  con- 
fined to  oil,  was  now  extended  to  blubber, 
whale-fins,  and  fpermaceti ; and  the  word 
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tart  in.  oil  was  changed  into  JiJb-oil;  the  iihpofj 
'^rom^he*  tation  might  be  cither  in  Britifli-built 
roTo  V79V  owned  by  his  majefty’s  fubjefls,  and 

iplantation  navigated  according  to  law  | or  if  in  Ame- 
trade.  fican  Ihips,  might  be  until  i Jan.  1787  in 
fliips  belonging  to  the  fubjcfts  of  the  United 
States,  and  whereof  the  mailer  and  three- 
fourths  of  the  mariners  were  fubjedls  of  the 
United  States:  but  if  after  i Jan.  1787 
they  were  American  Ihips,  they  were  to  be 
Ihips  built  in  the  United  Stales,  and  owned’ 
and  navigated  as  before-mentioned.  Thefe 
two  alterations  were,  no  doubt,  fuggefted 
by  the  difeuflions  that  were  now  frequently 
had  on  the  fubjed;  of  the  Southern  Whale- 
filhery,  and  the  (hipping  and  navigation  of 
the  country,  and  which  led  to  the  forming 
two  bills  that  were  pafled  into  laws  in  the 
then  felTion  of  parliament.  Conformably 
with  the  ideas  then  prevailing,  the  expref- 
lion  of  Briti/ljJJ/ips  was  changed  into  Biitijh* 
built  Jhips. 


An  ad  having  been  pafled  in  the  laft  fef- 
fion  of  parliament  refpeding  the  importa- 
tion of  tobacco,  the  former  diredions  on 
this  head  were  dropped  in  the  prefent  order, 
and  that  article  was  direded  to  be  imported 
in  conformity  to  the  regulations  of  flat.- 

25.  Geo.  3.; 
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45.  Geo.  3. ; but  the  fpecial  wording  on  that  ' m. 
fubjeft  was  retained  and  transferred  to  the  peace  irSj, 
article  of  rice.  In  the  part  that  regu-  JtA^NTATioii 
lates  the  trade  between  the  Weft  India  «Aut. 
iflands  and  the  United  States,  tobacco  is 
added  as  an  article  that  may  be  imported 
from  America  /«  the  fair  and  lawful  way  of 
barter  and  traffic  between  the  people  of 
“ the  United  States  and  thofe  of  the  Weft 
“ Indies,”  as  permitted  by  ftat.  25.  Geo.  3. 
juft  mentioned. 

In  the  annual  order  made  4 April  1787* 
an  addition  was  made  to  the  enumerated 
articles,  which  now  run  in  this  order  : pig~ 
iron,  bar^iron,  pitch,  tar,  turpentine,  rojittf 
pouajh,  pearl-ajh,  indigo,  mafts,  yards, 
bowfprits;  and  conformably  with  the  po- 
licy begun  in  the  laft  annual  order,  if  the 
importation  was  in  American  Ihips,  they 
were  to  be  built  in  the  countries  of  the 
United  States,  and  owned  and  navigated  as 
required  in  the  former  order.  Again,  the 
following  articles  were  added  to  the  enu- 
merated articles  allowed  to  be  imported  into 
Nova  Scotia  and  New  Brunfwick,  rather  with 
the  view  of  better  explaining,  as  it  (hould 
feem,  what  came  under  the  word  lumber,  name- 
ly, every  fort  of  fquared  timber,  fcantling, 

B b planks. 
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Doubt  there- 
upon I’emoved 
by  an  Expla- 
natory Order. 


planks,  boards.  Haves,  heading-boards,  (hin* 
gles,  and  hoops.  In  other  refpe&s  this  order 
conformed  with  the  one  of  the  foregoing 
year,  and  the  annual  order  made  19  March, 
1788  conformed  with  that  of  1787  juft 
mentioned,  except  that  every  thing  relat- 
ing to  the  Weft  Indies  and  the  Britifti  colo- 
nies was  left  out,  thofe  regulations  being 
introduced  into  ftat.  28.  Geo.  3.  paffed  that- 
feliion  of  parliament. 

The  annual  order  made  3 April  1789, 
purfued  that  of  the  foregoing  year  in  every 
thing,  only  that  wheat,  which  had  been 
prohibited  by  an  order  of  council  dated 
25  June  1788,  on  account  of  an  alarm 
about  the  Hellian  fly,  which  was  fuppofed 
to  have  infeftcd  the  American  crop,  was 
added  to  the  articles  excepted  from  im- 
portation. The  annual  order  made  in 
April  1790  contained  no  alterations  from 
that  of  the  foregoing  year,  but  that  wheat 
was  no  longer  among  the  excepted  arti- 
cles. 

Some  doubt  had  been  ftarted  upon  the 
meaning  of  the  American  order,  which  ap- 
plied to  it  in  all  its  changes  from  the  firfl: 
iflue  of  it  to  the  laft ; namely,  What  was  to 
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be  the  conftruftion  as  to  thoft  articles  im-  »■* 
ported  from  the  United  States  which  were  pbacb  17*3. 
not  enumerated  or  defcribed  in  the  order  ? Ji,antat?oh 
And  upon  examining  the  order  itfelf,  a tbadb. 
doubt  was  raifed  upon  the  wording.  Some 
contended,  that  the  words  towards  the  clofe 
of  the  firft  fedlion,  and  no  other,  were  to  be 
undeHlood  as  referring  to  the  articles ; and 
then  the  meaning  would  be,  that  no  other 
articles  than  thofe  enumerated  and  defcribed 
fhould  be  admitted  at  all.  Others  con- 
tended, that  no  other  referred  to  the  duty; 
and  the  meaning  was,  the  articles  enume- 
rated Ihould  pay  the  duty  there  fpecified, 
and  no  other  duty  : and  they  held,  that  thofe 
articles  that  were  excepted,  and  all  other 
articles  from  the  United  States,  fliould  be 
imported  upon  the  general  duty  to  which  they 
would  be  fubjeft,  if  coming  from  any  other 
place.  The  latter  is  moft  probably  the 
fenfe  in  which  the  words  were  ufed  by  the 
framers  of  the  firft  order ; it  was  certainly 
the  fenfe  in  which  they  had  been  conftrued 
at  the  cuftom-houfe.  But  to  remove  all 
doubt,  it  was  thought  proper,  that  an  order 
of  council  fliould  be  made  for  explaining 
this  doubt,  and  putting  beyond  all  difpute 
the  words  of  an  inftrumcnt,  that  contained 
the  law  for  governing  the  whole  trade  with 
B b 2 the 
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the  Unfted  States.  This  was  accordingly 
done  by  an  order  made  6 Oft.  1790;  in 
which  likewife  was  removed  an  ambiguity 
to  which  the  word  oil  was  fubjeft,  from  the 
printer  having  interpofed  a comma  beew^n 
that  word  and  the  word  0i>. 

The  provifions  of  this  explanatory  order 
are  as  follow  : That  oil  made  from  fifti  or 
creatures  living  in  the  Tea,  and  blubber, 
whale-fins,  and  fpermaceti,  and  alfo  all 
other  goods  and  merchandize,  the  impor- 
tation of  which  into  this  kingdom  is  not  by 
law  prohibited,  being  the  growth,  produc- 
tion, or  manufafture  of  any  of  the  territo- 
ries of  the  United  States,  and  not  enume- 
rated or  deferibed  in  the  annual  order,  may 
be  imported  upon  payment  of  fuch  duties  of 
cuftoin  and  excife  as  are  payable  on  the  like 
goods  and  merchandize  imported  from  coun- 
tries not  under  the  dominion  of  his  majefVy,. 
according  to  tables  and  2>.  and  F.  in  the 
confolidation  aft,  or  any Tubfequenc  law; 
and  where  different  duties  are  there  impofed 
on  the  fame  goods  coming  from  different 
countries  not  under  the  king’s  dominion, 
then  upon  the  lowefl  of  fuch  dutira ; and 
fuch  goods  are  (o  be  intitled  to  drawbacks, 
according  to  thofe  tables. 

The 
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The  annual  order  iffued  i April  1791 
was  worded  conformably  with  this  explana- 
tion ; and  the  order  iflued  i April  179Z 
is  a literal  copy  of  that  of  the  preceding 
year  ; and  upon  this  order  the  trade  with 
the  United  States  is  now  carried  on  (a). 

Another  point  in  the  prefent  policy 
with  regard  to  the  plantations,  is  to  encou- 
rage the  trade  that  can  be  carried  on  by 
means  offree-ports  in  the  Weft-Indies.  For 
this  purpofe  the  aft  of  6.  Geo.  3.  which  had 
been  dropped,  as  far  as  regarded  the  free- 
ports  in  the  ifland  of  Dominica,  ever  fince 
ftat.  21.  Geo.  3.  and  was  now  upon  the  point 
of  expiring  in  toto,  was  repealed  by  ftat. 
27.  Geo.  3.  c.  27.  as  far  as  regarded  impor- 
tation or  exportation,  or  the  admilTion  of 
veflels,  or  the  duties  payable  thereon  (b). 
The  repealing  aft  then  goes  on  to  make 
regulations  de  novo,  adding  to  the  number  of 
ports  before  opened,  reftrifting  the  commo- 
dities admiflible  to  certain  enumerated  arti» 
cles,  and  limiting  the  tonnage  of  the  fhip- 
ping. 

C a)  See  the  American  order  in  the  Appendix, 

(i)  Sea.  I. 
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Thus  wool,  cotton- wool,  indigo,  cochi- 
neal, drugs  of  all  forts,  cocoa,  logwood, 
ftiftic,  and  all  forts  of  wood  for  dyers  ufe, 
bides,  Ikins,  and  tallow,  beaver,  and  all  forts 
of  furs,  tortoife-fliell,  hard-wood  or  mill- 
timber,  mahogany,  and  all  other  woods  for 
cabinet-ware,  horfes,  afles,  mules,  and  cat- 
tle, being  the  growth  or  production  of  any 
colony  or  plantation  in  America,  belonging 
to,  or  under  the  dominion  of,  any  foreign 
European  fovereign  or  ftate ; and  all  coin 
and  bullion,  diamonds  or  precious  ftones, 
may  be  imported  fiom  fuch  colonies  or 
plantations  ipto  the  ports  oiKing/lon,  Savannah 
la  Mer^  Montego  Bay,  and  Santa  Lucea,  in  the 
illand  of  Jamaica,  the  port  of  St.  George 
in  the  ifland  of  Grenada,  the  port  of  Ro/eait 
in  the  ifland  of  Dominica,  and  the  port  of 
Najfau  in  the  ifland  of  Nau  Providence, 
one  of  the  Bahamas.  Such  importation  muft 
be  in  fome  foreign  floop,  fchooner,  or  other 
veflel,  not  having  more  than  one  deck,  and 
not  exceeding  the  burthen  of  feventy  tons, 
and  muft  be  owned  and  navigated  by  the 
fubjeftsof  fome  foreign  European  fovereign 
or  ftate  {a)  ; and  the  fame  defeription  of 
perfons  and  fliips  may  export  from  thofe 

(a)  Seft.  .j. 

ports 
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ports  rum  being  the  produce  of  a Britilh 
ifland,  negroes  brought  into  thofe  iflands  in 
Britilhrbuilt  fliips,  owned,  navigated,  and 
regiftered  according  to  law,  and  all  manner 
of  goods  that  had  been  legally  imported 
into  thofe  illands,  except  mads,  yards,  or 
bowfprits,  pitch,  tar,  turpentine,  and  to- 
bacco, and  alfo  except  fuch  iron  as  lhall 
have  been  brought  from  the  Britifli  colonies 
or  plantations  in  America  (aj.  The  legality 
of  fuch  importation  is  to.  be  fird  made 
appear  to  the  fatisfadion  of  the  officer  of 
the  cudoms  ( b). 

The  enumerated  articles  fo  imported  may 
be  exported  to  Great  Britain  or  Ireland, 
under  the  fame  regulations  as  are  laid  down 
in  the  A<fl  of  Navigation,  dat.  12.  Grr,  2, 
c.  18.  and  dat.  22.  & 23.  Car.  2.  c.  26. 
and  alfo  in  dat,  20.  Geo.  3.  c.  10.  which  laid 
open  the  colony-trade  to  Ireland  (c). 

No  goods  or  commodities  of  the  growth, 
produdtion,  or  raanqfafture  of  Europe,  or 
the  Ead-Indies,  or  other  places  beyond  the 
Cape  of  Good  Hope,  are  to  be  exported 
from  the  iflands  of  Grenada  or  Dominica, 

i^a)  Se£l.  4.  (h)  Seft.  5.  (f)  Seft.  6. 
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or  the  Bahama.  Iflands,  to  any  other  BritHh 
colony  or  plantation  in  America  or  the 
Weft-Indies  fa The  regulations  of  this 
a<ft  are  enforced  by  the  ufual  forfeiture  of 
the  Ihip  and  goods.  No  fee  or  reward  is  to 
be  taken  by  the  officers  of  the  cuftoms  for 
any  fuch  foreign  veffels,  or  the  goods  and 
merchandize  imported  or  exported  there- 
in {'i'J. 

Two  alterations  have  fince  been  madfe  in 
this  a<ft.  It  being  found  that  the  limitation 
in  the  tonnage  of  the  veffels  was  too  great 
a reftraint  on  the  trade,  it  was  wken  off 
by  ftat.  30.  Geo.  3.  c.  29-  but  the  veffels  are 
ftill  limited  to  one  deck.  Again,  it  being 
found  that  perfons  who  inhabited  within 
the  limits  of  countries  admitted  by  us  to 
belong  to  European  fovereigns,  but  who  did 
not  hold  themfelves  to  be  fubjeSs  of  fuch 
fovereigns,  were  anxious  to  {M.rticipatc  in 
this  trade,  it  was,  by  ftat.  31.  Geo.  3.  c.  39. 
ft‘(ft.  7.  extended  to  yefl'els  owned  by  any 
perfons  inhabiting  fuch  epuntries  on  the 
continent  of  America. 

(«)  Sea.  7.  (^)  Sea.  8. 
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The  ftat.  27.  Geo.  3.  like  the  former  Free 
Port  Adt,  was  a regulation  of  experiment, 
and  was  to  continue  in  force  only  till 
I September  1 792,  and  from  thence  to  the 
end  of  the  next  felfions  of  parliament.  It  is 
pow  continued,  by  an  adt  of  the  prefent 
fellion ; and  by  another  adl  of  the  prefent 
feflion,  fugar  and  coffee,  the  produce  of  any 
foreign  country  or  plantation,  may  be  im- 
ported into  the  port  of  NafTau,  and  into  any 
other  port  in  the  Bahamas,  or  Bermuda 
Iflands,  that  fhall  be  approved  by  his  ma- 
jefty  in  council,  under  the  regulations  of 
the  Free  Poit  Adts  of  27.  Geo,  3.  and 
30.  Geo.  3. 
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CHAPTER  II. 

TRADE  WITH  ASIA,  AFRICA,  AND 
AMERICA. 

The  only  regulation  made  fince  the 
peace  in  1783,  which  alfefted  the 
general  policy  eftablilhed  by  the  Adi  of 
Navigation  with  regard  to  this  trade,  is  a 
fedlion  (a)  in  flat.  27.  Geo.  3.  c.  19.  which 
regards  the  African  Trade,  and  makes  it 
lawful  for  any  perfon  to  import  or  bring 
into  Great  Britain  from  Gibraltar,  in  any 
fliip  or  veflel  which  before  1 May  1786  did 
truly  and  without  fraud  belong  to  his  majef- 
ty’sdominions,  or  was  of  the  built  of  hisma- 
jefty’s  dominions,  and  was  navigated  and  re- 
giftcredaccordingtolaw,  any  goods,\vares,or 
merchandize,  beingthegrowthor  produdlion 
of  the  dominions  of  the  emperor  of  Morocco, 
and  which  fliall  have  been  imported  into  Gi- 
braltar diredlly  from  any  of  thofe  dominions 

(a)  Sc£t.  II. 
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not  lying  to  the  fouthward  of  the  port  of  Mo-  ' * » t m. 
gadore,  in  flilps  or  veflels  belonging  to,  or  of  peace  1783, 
the  built  of,  his  majefly’s  dominions, as  before  trade  w^th 

defcribed,navigatedandreeifteredaccordine 

^ P O ^ O AFRICA,  ANQ 

to  law,  or  in  (hips  or  velTels  belonging  to  the  America. 
fubje<fls  of  the  emperor  of  Morocco,  upon 
payment  of  the  fame  duties  as  if  imported 
diredly  from  Africa  (d).  But  fuch  goods 
are  to  be  accompanied  with  a certificate 
from  the  governor  of  Gibraltar,  fliewing 
they  were  brought  into  Gibraltar  in  the 
above  manner  (/>), 

The  following  alteration  concerned  the 
affairs  of  the  African  Company.  The  fort 
of  Senegal  had  been  ceded  to  France  by  the 
peace  of  1783  ; and  the  French  king  gua- 
ranteed to  Great  Britain  the  poffeflion  of 
fort  James  and  the  river  Gambia,  both  lying 
between  the  port  of  Sallee  and  Cape  Rouge. 

It  was  now  thought  more  beneficial  for  the 
trade,  that  the  forts,  fettlements,  and  fafto- 
ries,  between  the  port  of  Sallee  and  Cape 
Rouge,  which  by  flat.  5.  Geo.  3.  c.  44.  had 
been  vefted  in  the  king,  (hould  be  re-vefted 
in  the  Company.  This  was  accordingly 
done  by  flat.  23.  Geo.  3.  c.  65.  The  fame 
freedom  of  trading  there  was,  notwiihftand- 
ing,  continued  to  all  the  king’s  fubjefts. 

II.  (bj  Seft.  12. 
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CHAPTER  III. 

THE  EUROPEAN  TRADE. 

only  provlfions  made  during  this 
laft  period  that  can  properly  be  claffcd 
under  the  head  of  regulations  refpefting 
the  European  Trade,  are  in  aclaufc  in  flat. 
27.  Geo,  3.  c.  13.  and  another  in  ftat. 
27.  Geo.  3.  c.  19. 

The  firft  of  thefe  was  for  carrying  into 
execution  the  commercial  treaty  with  France. 
Two  of  the  articles  that  were  the  objefts  of 
that  treaty  were  wine  and  olive-oil,  both 
which  were,  by  the  Aft  of  Frauds,  ftat. 
13.  & 14.  Car.  2.  c.  II.  prohibited  to  be 
imported  from  the  Netherlands.  This  ftood 
in  the  way  of  the  adjuftment  now  made  by 
the  treaty  ; and  to  remove  this  obftacle  it 
was  enafted  (a),  that  French  wines  might 
be  imported  in  calks  from  any  place  in  the 

faj  Seft.  22. 

European 
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European  dominions  of  the  French  king,  in  m. 

fuch  manner,  and  under  fuch  regulations,  peace  1783, 
as  they  might  then  by  law  be  imported  from  ’^^„rope?«  ‘ 
France ; and  alfo  French  wines  in  bottles  teabs. 
or  flafles,  as  well  for  falc  as  for  private  ufe, 
in  the  fame  manner,  and  under  fuch  regula- 
tions, as  they  might  then  be  imported  from 
France  for  private  ufe  ; and  alfo,  that  olive- 
oil  the  produdt  or  manufafture  of  France, 
or  of  any  place  in  the  European  dominions 
of  the  French  king,  may  be  imported  from 
any  part  of  the  Netherlands  belonging  to, 
or  under  the  dominion  of,  the  French  king, 
in  Britilh-built  Ihips  or  veffels  owned, 
navigated,  and  regiftered  according  to  the 
laws  in  force  on  or  before  10  May  1787, 
or  in  French-built  Ihips  or  velTels  owned 
by,  and  belonging  wholly  to,  the  fubjedls 
of  the  French  king,  and  whereof  the  mafter 
and  three-fourths  of  the  mariners  at  the  leaft 
are  the  fubjefts  of  the  French  king.  This 
regulation  expires  with  the  treaty  in  the 
year  1900. 

The  laft  of  thefe  claufes  (aj  was  made  in 
order  to  do  away  the  injury  which  the  Navi- 
gation Adt  fuffered  from  the  provifion  lately 
made  by  ftat.  22.  Geo.  3.  c.  78.  in  favour  of 

I 

(«)  In  flat;  37.  Geo.  3.  c.  19. 
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paiit  III.  foreign  fliipping.  Under  that  aft,  foreign 
plACE’rTSj,*  Ihipping  were  qualified  to  import  the  arti^ 
TO  A.  D.  1791.  enumerated  and  deferibed  in  the  eighth 

KUROPtAN  ^ ^ ® 

TEADs.  feftion  of  the  Aft  of  Navigation,  if  they 
were  of  the  built,  or  belonged  to  any  other 
country  than  that  of  their  growth  or  pro- 
duftion,  provided  it  was  a country  under 
the  fame  fovereign.  This  made  an  opening 
that  gave  offence  to  the  jealous  defenders 
of  the  policy  of  the  Navigation  Aft  ; and 
it  was  accordingly  meant  to  be  repealed, 
without  its  being  fo  exprefsly  declared,  by 
the  following  provifion ; namely,  that  the 
goods  or  commodities  fo  enumerated  or 
deferibed  in  the  Aft  of  Navigation,  being  of 
the  growth,  produftion,  or  manufafture  of 
Europe,  may  be  imported  into  Great  Britain, 
under  the  regulations  of  that  aft,  and  of  ftat. 

1 3.  & 14.  Car.  2.  c.  1 1,  and  ftat.  6d  Geo.  i. 
c.  15.  either  in  fhips  which  before  i May 
1786  truly  and  without  fraud  wholly  be- 
longed to  his  majefty’s  dominions,  or  which 
are  of  the  built  of  his  majefty’s  dominions, 
and  regiftered  according  to  law,  or  in  fhips 
the  built  of  any  country  or  place  in  Europe 
belonging  to,  or  under  the  dominion  of, 
the  fovereign  or  ftate  in  Europe  of  which 
fuch  goods  or  commodities  are  the  growth, 
produftion,  or  manufafture,  or  of  fuch  ports 

where 
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where  thofe  goods  can  only  be,  or  moft  f m, 
iifually  are,  firft  Ihippcd  for  tranfportation,  psaie  lygj, 
with  a mafter  and  three-fourths  at  leaft  of  the  JVopi'Il** 

mariners  belonging  to  fuch  country,  place,  tradi. 
or  port,  and  in  no  other  Ihips  whatfoever  (a). 

By  this  aft,  the  Ihips  are  required  to  be 
of  a certain  built,  as  by  the  old  law,  but  the 
built  need  not  be  of  the  very  country  of 
produftion,  only  of  fame  country  under  the 
fame  fovereign  ; which  latter  point  fo  far 
agrees  with  the  liberality  of  the  ftatute 
meant  to  be  otherwife  correfted  by  this  ; 
and  by  the  wording  of  this  part  it  applies 
alfo  to  countries  circumftanced  like  thofe 
that  were  not  under  the  fame  fovereign 
at  the  time  when  the  Aft  of  Navigation 
was  paifed. 

It  was  intended  by  this  aft  to  reftore 
the  law  to  the  (late  it  was  in  under  the 
eighth  feftion  of  the  Aft  of  Navigation, 
as  altered  by  the  prohibitory  claufe  in  ftat. 

13.  & 14.  Car.  2.  c.  II.  and  flat.  6.  Geo.  1. 
c.  15.  But  the  penning  of  this  aft  feems  to 
do  more.  Thus,  under  the  words  of  this 
aft,  currants  and  Turkey  commodities, 

(«)  Se£l.  10. 
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being  the  growth^  produdion,  or  manu- 
fadure  of  Europe*  may  be  imported  either 
in  (hips  belonging  to,  or  (hips  built  in,  Great 
Britain,  or  in  (hips  of  the  country  ; but  by 
the  eighth  fedion  they  may  not  be  imported 
but  in  Briti(h-^«/7/  (hips,  or  (hips  of  the 
country.  It  was  not,  however,  intended, 
that  the  permidion  under  this  ad  (hould  go 
further  than  the  permi(uon  under  the  eighth 
fedion ; and  it  is  exprefsly  provided,  that 
this  permiiTion  (hould  be  exercifed  under 
the  regulations  of  that  and  the  other  two 
ads  beforementioned.  The  conftrudion 
has  accordingly  been,  that  where  Briti(h* 
7»//r(hips  are  required  by  the  eighth  fedion, 
they  mud  dill  be  employed  under  this  ad. 
In  like  manner,  the  permiflion  here  given  is 
not  to  be  condrued  to  take  away  the  prohi- 
bitory claufe  in  dat.  13.  & 14.  Car.  2.  nor  is 
the  Caving  in  dat.  6.  Geo.  i.  which  takes  off 
part  of  that  prohibition,  to  be  extended  be- 
yond the  limitations  annexed  to  it,  which 
require  the  goods  imported  to  belong  to  the 
king’s  fubjeds,  and  the  importation  to  be 
in  Britidi fliips(a). 


(a)  Vid.  ant.  304.  208. 
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THE  COASTING.  TRADE. 

T^HE  Coafting  Trade,  as  far  as  (hipping  "*• 

were  concerned,  feems  to  have  been  pkace  17*3, 
left  in  the  ftate  in  which  it  was  placed  by  ’^coastino"' 
the  Adi  of  Navigation,  and  ftat.  i.Jac.  2.  teade. 
c.  18.  The  late  laws  made  to  prevent 
fmuggling  do,  in  fome  meafure,  affedt  this 
trade,  but  are  not  properly  within  the  limits 
of  the  prcfent  work, 


C c chapter 
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CHAPTER  V. 

THE  FISHERIES, 

The  Newfoundland  FiJfony-f^The  Greenland 
Fijhery — The  Southern  JFhale  Fijhery- — The 
Brtujh  Fijheries — The  Herring  Fijhery— 
The  Deep-Sea  Fifhtry, 

r * ’’^HE  extending  and  improving  of  the 

peace  1783,  Fiflieries  occupied  a confiderable  por- 

fisheii'es.*"  tlon  of  that  attention  which  has  lately  been 
bellowed  on  the  (hipping  and  navigation  of 
the  country.  The  regulations  for  conduc- 
ing thele  in  a great  mcafure,  and  the  bounT 
ties  for  jlieir  encouragement  altogether, 
depended  upon  certain  temporary  laws, 
which  were  near  expiring  in  the  twenty- 
fixth.yearof  his  majelly’s  reign.  Thus, 
the  bounties  granted  by  Hat.  15.  Geo.  3. 
c,  31.  for  the  Newfoundland  Filhery  were 
to  expire  on  i January  1 787,  The  bounties 
given  by  Hat.  11.  Geo.  3.  c.  38.  for  the 
<lrcenland  Fiflicry  were  to  expire  on 

%S 
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35  December  1786.  The  bounties  given 
by  ftat.  15.  Geo.  3.0,31.  and  flat.  16.  Geo.  3. 
c.  47.  for  the  Southern  whale  filhery  were  to 
expire  i January  1787.  The  bounties  given 
by  ftat.  1 1.  Gi?o.  3,  c.  31.  andftat,  19.  3. 

c,  26.  for  the  Britifh  white  herring  filhery, 
were  to  expire  with  the  clofc  of  the  fefllon  of 
parliament  next  after  22  Odlober  1785.  It 
became  immediately  neceffary  to  confider 
the  policy  to  be  obferved  refpeding  thefe 
objeds’of  trade  and  navigation.  Therefult 
of  this  confideration  was,  that  bills  were 
brought  into  parliament  and  pafled  into 
laws,  in  the  twenty-fixth  year  of  the  king, 
for  granting  new  bounties,  and  making  new 
regulations  for  carrying  on  thefe  fifheries 
with  every  poffible  advantage  to  the  nation. 
We  lhall  now  take  a view  of  thefe  adls, 
and  the  general  fcope  of  them,  without 
entering  too  far  into  their  detail.  The  firft 
is  c.  26.  for  the  Newfoundland  fifhery  ; 
the  next  is  c,  41.  for  the  Greenland  fifliery  ; 
c.  50.  for  the  Southern  whale  filhery  j 
and  c.  81.  for  the  Britifh  fifheries. 


IP  A R T III. 


PFACE 

TO  A.  D.  I79»t 
PISHERIE9. 


The  bounties  granted  by  c.  a6,  are  for  The  New. 
ten  years,  for  vefTels  employed  in  the  Britifli  pXcry.'*'* 
filhery  on  the  banks  of  Newfoundland, 

They  are  to  be  Britilh-built,  and  wholly 
C c 2 owned 
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PART  III.  owned  by  his  majefty’s  fubjefts  refiding  in 
PEACE  178J,  Grcat-Briiain,  Ireland,  Guernfey,  Jerfcy,  or 
^pisjjERiEs.*’  navigated  with  a mafter  and  three-. 

fourths  of  the  mariners  of  the  fame  defcrip-. 
tion.  They  arc  alfo  to  be  qualified  and 
fubjeft  to  the  regulations  of  ftat.  10.  & ii, 
3.  c.  25.  and  they  arc  to  clear  out  from 
fomcportin  Great  Britain,  Guernfey,  Jerfey, 
or  Alderney,  after  i January  in  every  year, 
and  proceed  to  the  banks  of  Newfoundland; 
and  having  caiched  there  a cargo  of  not  lefs 
than  ten  thoufand  filh,  they  arc  to  land  them 
at  one  of  the  ports  on  the  north,  eaft,  or 
fouth  fide  of  the  iflafid,  between  Cape  St. 
John  and  Cape  Rayc,  on  or  before  15  July, 
and  then  make  one  more  trip  at  leaft  to  the 
banks,  and  return  with  another  cargo  of  filh, 
catched  there,  to  the  fame  port.  The  one 
hundred  Ihips  which  Ihall  fiitl  do  this  are, 
if  nav  igated  with  not  lefs  than  twelve  men, 
to  be  intitled  to  40I,  each  ; if  with  lefs 
than  twelve,  but  not  lefs  than  feven  men, 
25I.  each  : provided,  that  if  in  eitjier  of 
thofe  cafes  the  veifel  is  wholly  navigated  by 
men  going  out  upon  (hares,  that  is,  receiving 
a certain  (hare  of  the  profits  of  the  voyage 
in  lieu  of  wages,  fuch  velTel  (hall  in  thefirft 
cafe  be  intitled  to  50I.  and  in  the  latter  cafe 
to  3^1.  Again,  the  ne^ct  one  hundred 

velTels 
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veflels  fo  arriving  are  in  the  firft  cafe  to  have  ^ ^ » t m. 
23!.  each,  in  the  latter  cafe  18I.  each}  and  peace  17^}, 
fuch  of  them  as  are  wholly  navigated  by  men 
going  out  upon  fhares  fhall  in  the  firft  cafe 
be  intitled  to  35I.  and  in  the  latter  cafe 
to  zil. 


In  order  to  prevent  frauds,  a certificate  is 
to  be  exhibited  to  the  colleftor  of  the 
cuftoms  before  he  pays  the  bounty,  fronl  the 
governor  of  Newfoundland,  that  all  the 
requifites  were  there  complied  with  (a). 
The  fandlion  of  oaths  by  the  mafter  and 
mate  is  required  to  certain  fads  (i>).  Pro- 
vifion  is  made  for  preventing  the  defertion 
of  feamen  (r),  and  the  felling  of  boats, 
veflels,  or  tackle,  for  the  filhery  to  fo- 
reigners (d).  Powers  are  given  to  his  ma- 
jefty’s  offices  on  that  ftation  to  feize  vef* 
fels  (e). 

Again,  by  ftat.  294  Geo.  3.  c.  53.  it  was 
declared,  that  no  fifli  taken  or  caught  by 
any  of  his  majefty’s  fubjeds  or  other  perfons 
arriving  at  Newfoundland,  or  its  depen- 
dencies, or  on  the  banks  thereof,  except 

(«)  SeQ.  I.  (i)  Se£l.  t.  4.  7.  (r)  SeQ.  12,  13. 

{d)  SeA.  14,  15.  (p)  SeA.  20,  2t, 

C c 3 from 
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* „ » 

PEACE  17S3, 
TO  A.  D.  1791, 
FKHSIllBt. 


The  Green. 
-Jand  Fifliery, 


History  op  the  law  op 

from  Great-Britairv,  or  one  of  the  Britiiti 
dominions  in  Europe,  (hould  be  landed  of 
dried  on  that  ifland;  withalavingof  therights 
granted  by  treaty  to  the  French  king  («)  : 
a provifion  that  was  occafioned  by  pcrfona 
from  the  Bermuda  Iflands  having  lately 
aimed  at  poflefling  themfelves  of  a fliare  in 
the  filhcry. 

* 

The  bounties  granted  by  c.  41.  are  for* 
five  years ; they  are  for  Britilh  (hips,  owned 
by  Britilh  fubjedts  ufually  reliding  in  Great 
Britain,  Guernfey,  Jerfey,  or  Man,  which 
proceed  from  thofe  places  on  the  whale 
filhery  to  the  Gtanland  Se^^s  or  Davis*s 
StreightSj  or  to  the  Teas  adjacent,  manned 
and  navigated  with  a mailer  and  three- 
fourthsatleaftofthemariners  Britilh  fubjefts, 
ufually  refiding  in  Great  Britain,  Ireland,  or 
Guernfey,  Jerfey,  or  Man.  Such  Ihip, 
after  llie  has  been  vifited  and  admeafured 
by  the  officer  of  the  port,  and  it  lhall  appear 
upon  infpedion  and  examination  upon  oath 
of  certain  perfons,  and  it  Hull  be  certified 
by  fuch  officer,  that  Ihc  is  properly  furnilhed 
with  tackle  and  equipment  for  the  whale 
filhery,  according  to  the  requilites  of  the 

(d)  By  Hat.  a8.  Geo.  3.  c.  35.  his  majefly  is  em- 
powered to  make  regulations  for  more  peaceably  carrying 
on  the  French  Filhery. 

a6l. 
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aft,  and  means  to  proceed  thither,  and  en-  part  m. 

deavour  to  take  whales,  or  other  creatures 

living  in  the  feas,  and  on  no  other  defign  to  a.  0.1791. 

or  view  of  profit  in  the  voyage,  and  to 

impoit  the  whale-fins,  oil,  and  blubber 

thereof,  into  Great  Britain,  fpecifying  the 

port,  and  Ihall  give  bond  for  fo  doing ; 

upon  thefe  terms  fuch  (hip  may  have  a 

licence  from  theconuniffioners  ofthe  cufioms 

to  proceed  on  fuch  voyage  (a) ; and  upon 

the  return  of  fuch  Ihip,  and  her  condition 

being  reported  by  the  officer  of  the  port, 

and  oath  made  by  the  mafter  as  to  the 

performance  of  the  voyage,  and  that  all  the 

whale-fins,  oil,  and  blubber,  imported  were 

really  and  bond  fide  caught  and  taken  in  thofe 

feas  by  the  crew  of  fuch  ftiip,  or  with  the 

affiftance  of  fome  other  fliip  licenfed  for 

that  voyage,  there  is  to  be  paid  by  the 

commiffioners  of  the  cuftoms  a bounty  of 

thirty  (hillings  per  ton  of  fuch  (hip  (b). 

Such  fliip  muft  fail  on  her  voyage  on  or 
before  10  April,  and  continue  in  thofe  feas 
diligently  endeavouring  to  catch  whales  or 
other  creatures,  and  not  depart  before  10  Au* 
guft,  unlcfs  laden  with  a certain  quantity 
of  oil,  blubber,  or  whale-fins,  unlefs  they 
fliall  be  compelled,  by  fome  unavoidable 
(a)  SeA.  ifi)  Seft.  3. 

C c 4 accident, 
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accident,  to  depart  (<z).  Ships  of  more  than 
four  hundred  tons,  already  employed  in  the 
filhery,  might  continue  to  be  rated  as  of 
four  hundred  tons,  and  not  more.  All 
Ihips  coming  into  the  fifhery  after  2 5 De- 
cember 1786,  and  being  more  than  three 
hundred  tons,  lhall  not  receive  a bounty  for 
more  than  three  hundred  tons  ; and 
fuch  fhips  refpedively  are  not  to  equip  and 
man  for  more  than  four  hundred  or  three 
hundred  tons  (cj. 

• 

If  a log-book  has  not  been  conftantly 
kept  on  board,  no  bounty  will  be  allowed  (</)• 
The  log-book  mud  be  produced  to  the 
captains  of  his  majefty’s  (hips  of  war  with 
which  they  may  chance  to  fall  in,  and  alfo 
to  the  Britifli  conful  at  any  foreign  port  (^ej^ 

Provision  w’as  made,  that  fhips  owned 
by  the  king’s  fubjefts  refiding  in  Ireland, 
and  fitting  out  from  thence,  fhould,  on 
complying  with  the  conditions  of  this  aft, 
be  intitled  to  thefe  bounties  (f)..  Per- 
miflion  was  given  to  infure  the  bounties, 
in  order  that  when  fhips  were  loft  the  owners 
might  have  fome  indemnity  (_§■).  Harpoon- 
ers,  line-managers,  and  boat-fteerers,  are  fc- 

(fl)  Seft.  4.  (b)  Seft.  8.  (c)  Seif.  9.  fJJ  Seft.  10. 

(0  Scil.  II.  (/)  Seft.  12.  (sJ  Seft.  13. 

cured 
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cured  from  prefling  (a).  The  extent  of  the  f a * t m. 
fifliery  is  defined  to  fifty-nine  degrees  thirty  peace 
minutes  north,  and  no  farther  (^).  The  ^F,sK£i,V^** 
commiflioners  of  the  cuftoms  are  annually 
to  lay  before  parliament  an  account  of  the 
fliips  employed  (c). 

It  appearing  not  neceflTary  to  keep  fhins 
in  the  Greenland  feas  fo  long,  it  was  enaded 
by  flat.  29.  Geo.  3.  c.  53.  that  they  fliould 
have  the  bounty  although  they  left  thofe 
feas  before  the  loth  Auguft,  and  were  not 
laden  with  the  quantity  of  whale-fins  and 
of oil  and  blubber  required  by  flat.  26.  Geo.  3. 
c.  41.  f.  4.  provided  they  did  not  depart 
from  thence  till  the  expiration  of  fixtcen 
weeks  from  the  time  of  failing  from  the 
port  from  whence  they  cleared  out  (^).  A 
penalty  of  50I.  is  by  the  fame  a(5l  impofed 
on  matters  who  wilfully  difmifs  their  ap- 
prentices before  the  expiration  of  the  time 
for  which  they  were  indentured  (f).  By  an 
aft  of  the  laft  fefiion,  thefe  bounties  were 
continued  for  one  year  longer ; and  by  ano- 
ther of  this  feffion  they  are  continued  for  fix 
years;  during  the  firft  three  at  twenty-five 
(hillings  ; during  the  fecond  three  years  at 
twenty  (hillingsper  ton. 

9e£l.  17.  (A)  Se£l.  18.  (r)  ScA.  19. 

(y)  ScA.  2.  (p)  SeA.  5,6, 7. 

The 
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PARTim^  Xhe  next  is  the  Southern  Whale  fijl}ery» 
PEACE  1783.  Premiums  are  granted  bjr  c.  50.  of  this  fef- 

years,  to  twenty  (hips  employ- 
Thc  Southern  ed  in  that  fifhery ; they  are  to  appear  by 
WhaleFi(herj.  j.ggj{^gf  jq  {jg  Britifli-built,  and  they 

are  to  be  fitted  and  cleared  out  from  Great 
Britain  or  Ireland,  Guernfey,  Jerfey,  or 
Man,  and  wholly  owned  by  the  king’s  fub- 
jeds  ufually  refiding  there  («)i 

With  regard  to  fifteen  of  tbefe  fhips 
clearing  out  between  the  ift  May  and  the 
I ft  September,  and  failing  to  the  fouthward 
of  feven  degrees  of  north  latitude,  and 
there  carrying  on  the  fiftiery  and  returning 
before  the  ift  July  in  the  fubfequent  year 
to  Great  Britain,  there  is  to  be  paid  jOoU 
to  the  three  Which  fhall  firft  arrive  with  the 
greateft  quantity  of  oil,  or  head-matter,  be* 
ing  not  lefs  than  twenty  tons  in  each  Ihip^ 
the  produce  of  whales  or  other  creatures 
living  in  the  fea,  taken  and  killed  by  the 
crews  of  fuch  (hips  refpedively ; 400I-  to 
the  three  that  fhall  fiid  arrive  with  the  next 
greateft  quantity ; 300I.  to  the  three  that 
(hall  firft  arrive  with  the  next  greateft  quan- 
tity ; 200I.  to  the  three  that  fhall  firft  arrive 
with  the  next  greateft  quantity  ; and  tool, 
in  like  manner  to  the  next  three  (h), 

(fl)  Sea  2.  {i}  Sea.  3. 

' With 
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With  regard  to  the  remaining  five,  they  ^ ^ t m. 
are  to  proceed  to  the  fouthward  of  the  thirty-  ptAct  1783, 
fixth  degree  fouth  latitude,  and  there  carry 
on  the  fiftiery,  and  return  in  not  lefs  than 
eighteen  months  nor  more  than  twenty- 
eight  months  from  the  ift  of  May  in  the 
year  in  which  they  clear  out ; and  there  is 
to  be  paid  700I.  to  the  firft  which  lhall  ar- 
rive with  the  greateft  quantity  of  oil  or  head- 
matter  in  manner  before  mentioned  ; 6ool« 
to  the  next ; and  500I.  400I.  and  300I.  to 
the  others  in  order  refpedlively  (a). 

The  (hips  are  to  be  navigated  by  a mailer 
and  three-fourths  of  the  mariners  being  the 
king’s  fubjefts  ufually  refiding  in  Great-Bri- 
tain,  Ireland,  Guernfey,  Jerfey,  or  Man ; 
or  if  the  ihip  clears  out  from  Great- Britain, 
then  it  may  be  navigated  by  perfons  being 
proteftants,  and  who,  not  being  fubjefts  of 
his  majefty,  have  been  heretofore  employed 
in  carrying  on  this  fifhery ; and  who  lliall 
firft  make  oath,  if  it  is  their  firft  voyage 
from  Great-Britain,  that  they  have  already 
eftabliftied,  or  intend  to  eftabliih,  them- 
felves  and  families  in  Great-Britain,  as  fub- 
jcAs  thereof ; and  if  it  is  their  fecond  voy- 

(o)  Sed.  4. 

agtf, 
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part  IHj 


PEACE  nl'it 
TO  A.  D.  179** 
FitUSRlBS> 


agC)  that  they  actually  have  fo  eflablifbed 
themfelves  (a). 

Various  regulations  are  contained  in 
this  a<fl  for  attaining  the  objedt  defigned  and 
preventing  frauds.  Each  (hip  is  to  have  on 
board,  for  every  fifty  ton,  an  apprentice 
indentured  for  three  years  (b).  A log-book  is 
to  be  regularly  kept  and  produced  to  the 
colledtor  of  the  cuftoms  at  the  return  homcp 
and  verified  on  oath  ; and  is  likewife  to  be 
produced  to  tlje  captain  of  any  of  his  ma- 
jefty’s  (hips  with  which  they  may  happen  to 
fall  in  The  mailer,  mate,  and  two  of 
the  mariners,  are  to  make  oath,  that  the  oil 
and  head-matter  arctheprodvjce  of  their  own 
filhing(tl).  A penalty  of  300I.  is  incurred 
if  the  cargo  is  made  up- from  the  filhing  of 
any  other  crew  (f).  If  oil  or  head-matter  is 
mi^ed  with  water  to  increafe  the  quantity, 
the  whole  is  forfeited  and  the  premium 
loft  (/).  The  quantities  are  to  be  afcer- 
tained  by  an  officer  of  the  cuftoms  (^). 


Any  produce  of  the  filhing  in  the  going 
out  or  returning  home,  although  not  taken 

• 

(fl)  Scft.  5.  (b)  Sefl.  6.  (f)  Soft.  7,  9. 

(a)  Seft.  9.  (#)  Soft.  10.  ('yj  Seft.  21. 

(g)  -Seft.  22. 

within 
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within  the  prefcribed  latitudes,  may  be 
jieckpned  towards  the  requifite  quantity  (a). 
If  a Ihip  makes  two  voyages  within  any  of 
the  periods,  Qie  is  to  have  only  one  pre- 
mium (^).  Harpooners,  line-managers,  and 
boat-fteerers,  are  privileged  from  being  ira- 
prefled  (0* 

As  thcfe  voyages  would  carry  fliips  with- 
in the  limits  of  the  charters  granted  to  the 
Ead-India  and  South-Sea  Companies,  fome 
fpecial  provifion  was  neceflary  to  qualify 
them  to  make  this  incroachment.  It  was 
accordingly  enafted,  that  they  might  go  to 
the  eaftward  of  the  Cape  of  Good  Hope, 
and  to  the  weftward  of  Cape  Horn,  or 
through  the  Streights  of  Magellan,  in  order 
to  carry  on  the  Southern  whale  filhery,  pro- 
vided thofe  failing  to  the  eaftward  of  the 
Cape  of  Good  Hope  did  not  pafs  to  the 
northward  of  thirty  degrees  fouth  latitude, 
nor  make  more  than  fifteen  degrees  eaft 
longitude  from  the  Cape  of  Good  Hope ; 
and  thofe  palling  to  the  weftward  of  Cape 
Horn,  or  through  the  Streights  of  Magellan, 
did  not  pafs  to  the  northward  of  the  equi- 
na) Sea.  II.  (ij  Seft.  JO.  ^f)  Sea.  25. 

* 
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fart  in.  nodial  line,  nor  make  more  than  fiftce» 
PBACE 1783,  degrees  weft  longitude  from  Cape  Horn 

TO  A.  l>.  J79*. 
ri5UAR4,&«. 

Such  Ihips  were  alfo  to  take  a licence 
from  the  Eaft  India  Company ; but  the 
Company  were  not  obliged  to  grant  it  to 
more  than  ten  ftiips  in  one  year,  if  it  was 
for  pairing  to  the  eaftward  of  the  Cape  of 
GoodHope;  and  this, undercertain  conditions 
calculated  to  guard  againft  illicit  trade^^^. 
Thofe  who  exceeded  thefe  limits  were  liable 
t,o  the  penalty  attending  the  infringement 
of  the  Company's  trade  (r).  When  fhips 
return  from  a voyage  to  the  eaftward  of  the 
Cape  of  Good  Hope  ; they  muft  bring  a 
certificate  from  the  officer  of  the  port,  tef- 
tifying  there  are  no  goods  on  board  the 
produce  of  thofe  places,  but  only  oil,  head- 
matter,  or  bone  of  whales  or  fifti,  other- 
wife  they  will  not  be  intitled  to  the  pre- 
mium (t/).  Thofe  failing  within  the  limits 
of  the  South-Sea  Company’s  charter,  as  de- 
feribed  by  ftat.  9.  c.  ?i.  are  to  have  a 
licence  from  that  Company  (e). 

Lastly,  temptations  were  held  out  to 
invite  foreigners  to  come  and  fettle  here, 

(a)  Seft.  14,  15.  (A)  Seft.  16.  (r)  Soft.  17. 

(//)  Seft.  18.  (()  Seft.  19. 

and 
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and  carry  on  the  Southern  whale  fUhery  ^ »*art 
from  this  country  peace  1783, 

TO  A.  D.  173a, 
PISHERltS. 

Some  amendments  were  made  In  this  aft 
by  ftat.  28.  Geo.  3,  c.  20.  As  to  the  fifteen 
(hips,  they  are  now  to  fail  between  the 
ift  Jan.  and.ifh  Nov,  and  to  return  to  fome 
port  in  Great  Britain  on  or  before  ift  Sept, 
in  the  following  year.  As  to  the  remaining 
five  (hips,  they  are  to  fail  between  the  fame 
periods  of  ifl  Jan.  and  ift  Nov.  and  to  re- 
turn on  or  before  ift  Dec.  in  the  following 
ytzx{b).  The  following  additional  pre- 
miums are  granted  for  the  fame  period  as 
the  former : they  are  for  three  ibips  clearing 
out,  as  in  the  former  aft,  between  ift  Jan. 
and  ift  of  Nov.  and  .which  (hall  double 
Cape  Horn  or  pafs  through  the  Streights  of 
Magellan  into  the  South  Seas,  and  there 
carry  on  the  fifhery  for  four  months  to  the 
weftward  of  Cape  Horn ; namely,  to  fuch 
(hip  which  (hall  return  to  fome  port  in 
Great  Britain  on  or  before  the  ift  Dec.  in 
the  fecond  year  after  clearing  out,  but  not 
in  lefs  than  eighteen  months,  and  with  the 
greateft  quantity  of  oil  or  head-matter,  not 
being  lefs  in  the  whole  than  thirty  tons, 

{a)  Sc&.  34.  26,  27,  48.  (^)  Sed.  I. 

there 
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FArrm.  there  fhoiild  be  paid  8ool. ; to  the  next 
riA^t'TrSt,  700I. ; to  the  next  600I.  (a). 

TO  A.  D.  1 79t. 
r|9Ul|llE>. 

Again,  fliips  failing  to  the  eaftward  of 
the  Cape  of  Good  Hope,  may  pafs  as  far  as 
the  equator  northward,  and  as  far  as  fifty- 
one  degrees  longitude  eaft  from  London, 
and  no  farther ; and  thofe  pafiing  to  the 
weft  of  Cape  Horn,  or  through  the  Streights 
of  Magellan,  may  pafs  as  far  as  the  equator 
northward,  and  as  far  as  one  hundred  and 
eighty  degrees  longitude  weft  from  London, 
and  no  farther.  Such  fhips  are  to  have  li- 
cences from  the  Eaft-India  and  South-Sea 
Companies  f b)  ; and  the  Eaft-India  Com- 
pany arc  not  obliged  to  grant  any  licence  to 
fail  within  the  limits  of  their  trade  round 
the  Cape  of  Good  Hope,  until  the  owners 
have  given  bond  in  the  penalty  of  2000I.  for 
fuch  fliip  not  taking  on  board  goods  the 
produce  or  manufacture  of  the  Eaft  Indies, 
or  other  places  between  the  Cape  of  Good 
Hope  and  the  Streights  of  Magellan,  to  the 
value  of  I ool.  except  fuchasareneceflary  for 
their  voyage  (r).  Doing  any  thing  in  breach 
of  this  and  the  former  aCt,  (hall  difable  a 
fhip  from  being  entitled  to  any  licence  in 

(.j)  Se£t.  2.  (i)  Se£i.  3.  (r)  Se£t.  4; 

future. 
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future  (j).  Power  was  given  to  the  go-  part  m. 
vernor  of  St.  Helena,  the  commanders  of  peace  17*3, 
the  Company’s  fhips,  or  agents  thereto 
authorifed  by  the  Company,  to  fearch  li- 
cenfed  fhips  for  Eaft  India  goods  (b). 

Ships  doubling  the  Cape  of  Good  Hope, 
or  Cape  Horn,  or  pafling  through  the 
Streights  of  Magellan,  and  not  being  lefs 
than  two  hundred  tons  burthen,  may  be 
armed  for  refiftance  and  defence,  on  a li- 
cence being  obtained  from  the  Admiralty  ; 
which  licence  is  to  be  granted  on  exhibiting 
a certificate  from  the  commiffioners  of  the 
cuftoms,  teftifying  that  fuch  fhip  is  entered 
out  for  fuch  voyage,  and  that  the  owner 
has  entered  into  bond  in  a penalty  of  2000I. 
with  condition  that  fuch  arms  fhall  be  ufed 
only  for  refiftance  and  defence  in  cafes  of 
involuntary  hoftility  (f). 

No  fhip  is  to  have  more  than  one  of  the 
additional  premiums,  although  fhe  make 
two  voyages  within  one  of  the  periods  ( d). 

Lastly,  there  was  held  out  to  foreign- 
ers a fimilar  temptation  to  come  and  fettle 

(a)  Sed.  5.  (^)  Sed.  6.  (r)  Sed.  7,  8. 

(<0  Sed.  10. 

D d here 
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PART  Ml. 

^ 

PEACE  I7S3, 
To  A.  D.  I7ji. 
PltHERiEt. 


The  Biitlrti 
FiflicrMS, 


here  for  the  purpofe  of  carrying  on  this 
filhery  {a). 

Am  amendment  was  made  in  flat.  28. 
Geo.  3,  c.  20.  by  flat.  29.  Geo.  3.  c.  53.  it 
being  thought  fufficicnt,  if,  inftead  of  eigh- 
teen months,  fuch  three  (hips  were  kept  out 
only  fixteen  months  (b).  Again,  it  was  de- 
clared, that  (hips  need  not  clear  out  fpeciall]^ 
for  the  latitudes  mentioned  in  (bit.  26.  and 
flat.  28.  (c).  If  any  mailer  permitted  his 
apprentice  to  quit  his  ferrice  before  the  ex- 
piration of  three  years,  he  is  to  forfeit  fifty 
pounds  (<0*  In  all  thefe.  fi(hery-ads  there 
is  provifion  made  for  importing  the  pro- 
duce thereof  duty  free. 

The  laft  ad  made  in  this  feiOon  of  par- 
liament refpeding  the  (Kheries,  is  ch.  8i« 
for  the  encouragement  of  the  Britifit  fifht 
cries.  In  the  former  fe(fions,  by  (lat.  25, 
Geo.  3.  c.  65.  the  bounty  given  by  the 
former  ads  of  n.  Geo.  3.2nd  19.  Geo.  3.  was 
extended  to  velTels  and  bulTes  above  eighty 
tons  burthen  (e) ; and  the  regulations  in 
thofe  ads  compelling  the  bufles  to  rendez- 

('aj  Se£t.  14,  15,  16,  17,  18.  Seft.  3. 

(f)  Se&.  4.  (<0  5>*  (0  Sefi.  1. 

VOU5 
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vous  at  certain  times  and  places  were  re- 
pealed (<z).  This  aft  extends  the  bounty, 
upon  certain  conditions,  even  to  thofe  under 
twenty  tons  (^).  But  the  old  bounties  now 
expiring,  it  was  enafted  by  Hat.  a6.  Geo,  3. 
c.  81.  that  from  i June  1787,  for  the  term 
of  feven  years,  and  from  thence  to  the  end 
of  the  then  next  felhon  of  parliament,  a 
bounty  of  twenty  (hillings  per  ton  (hould 
be  paid  annually  to  the  owner  of  every 
decked  vefiel  built  in  Great  Britain  after 
1 Jan.  1780,  of  not  lefs  than  fifteen  tons 
burthen,  manned  and  navigated  according 
to  law,  which  (hall  be  fitted  and  cleared  out 
for  and  employed  in  the  Britifh  white  herring 
fifhery  (r). 

The  manner  in  which  thefe  veiTels  are  to 
be  equipped  and  proceed  in  their  voyage, 
with  the  manner  of  making  \ip  their  cargo, 
compofe  a very  long  detail  not  necefliry  to 
be  here  repeated. 

The  aft  gives  likewife  feveral  otlier 
bounties ; namely,  four  (hillings  per  bvrel 
' for  herrings  packed  and  completely  cured, 
and  landed  from  any  bufs  intitled  to  the 

(«)  Sc&.  i.  (i)  Sea.  3.  (0  Sea.  1,  a. 

D d z twenty 
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FISHERIES. 

The  Herring 
Filhery. 
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TART  III. 

» > 

PEACE  I7S3. 
TO  A.  D.  1791. 
FISHERIES. 


The  Deep  Sea 
Fiihery, 


twenty  Ihillings  bounty  per  ton  ; or  if  2. 
greater  proportion  than  two  barrels  and  a 
half  to  a ton  is  fo  landed,  then  one  (hilling 
per  barrel  (a).  Alfo  a bounty  of  one  (hil- 
ling/)fr  barrel  for  all  fuch  herrings  landed 
from  boats  not  intitled  to  the  twenty  (hil- 
lings bounty 

It  gives  alfo  additional  encouragement 
to  the  Deep  Sea  Fijbery  on  the  nonh  and  north- 
eaft  coafts  of  this  kingdom ; namely,  for 
the  grcateft  quantity  of  herrings  caught  by 
the  crew  of  a bufs  intitled  to  the  above 
bounties  of  twenty  (hillings  per  ton,  and  four 
(hillings  and  one  (lulling  per  barrel,  and 
brought  in  by  fuch  bufs  between  1 June 
and  31  Nov.  the  premium  of  eighty  gui- 
neas ; for  the  next  greateft  quantity,  fixty  ; 
the  next,  forty ; and  the  next,  twenty  gui- 
neas (r). 

t 

All  duties  in  refpeA  of  herrings,  cod, 
ling,  hake,  and  falmon,  or  other  white  (ilh 
caught  and  cured  by  Britilh  fubjefts,  and 
removed  for  home  confumption,  were  to 
ceafe,  excepting  the  equalizing  duties  paid 
on  the  importation  from  Scotland  into  En- 

(a)  Seft.  8,  9.  {L)  Seft.  11.  (f)  Seft.  14. 

gland 
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gland  of  falmon,  cod,  ling,  hake,  tulk,  and 
other  white  fifh  (a).  The  diftinftion  with 
regafd  to  the  bounty  made  by  ftat.  5.  Geo.  1. 
c.  18.  between  that  called  baberdine  and 
other  dried  cod,  was  taken  away,  and  in- 
ftead  of  the  five  Ihillings  bounty  there  is  to 
be  paid  in  all  cafes  that  of  three  (hillings 
per  hundred  weight  {b). 


PART  III. 


PEACE 

TO  A.  D.  f 792* 
FUHIRISS. 


A BOUNTY  of  one  (hilling  per  barrel  is 
given  to  the  inhabitants  of  the  Ifle  of  Man 
for  herrings  caught  and  cured  by  them;  and 
alfo  on  the  export  thereof,  the  bounties  al- 
lowed by  ftat.  5.  Geo.  i.  c.  18.  (r)  ; and  the 
duty  on  the  import  of  herrings  from  the  Ifle 
of  Man  was  from  thenceforth  to  ccafe  (</). 


Lastly,  in  order  better  to  proteft  the 
Britilh  filhery,  it  was  endeavoured  to  give 
further  faniftion  to  ftat.  i.  Geo.  1.  c.  18.  and 
ftat.  9.  Geo.  2.  c.  33.  for  prohibiting  the 
importation  of  foreign-caught  fifli.  To  fa- 
cilitate the  profecution  of  olfenders  againft 
thofe  afts,  power  is  given  to  two  jufticesj 
upon  the  information  of  an  officer  fufpedling 
fuch  fi(h  being  brought  into  the  port  of 

(a)  Se£l.  15.  {b)  Sefl.  16.  (r)  Sefl.  33,  34.' 

{JJ  Sea.  3S. 

D d 3 London, 
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PART  HI.  London,  to  funimon  the  parties  and  pro* 
F^Aci'irSj/  cccd  to  hear  the  complaint,  and  convift  ii> 
^ lummary  way  upon  their  nou-appear^ 
ance  (a). 

Some  alterations  were  made  in  this  aft 
in  the  fubfequent  feOion  of  parliament.  By 
ftat.  27.  Geo.  3.  c,  10.  the  bounty,  which  by 
the  former  aft  was  confined  to  bufles  built 
before  i Jan.  1780,  is  attended  to  thofe 
built  after  that  period  Some  trifling 
alterations  were  alfo  made  as  to  the  cargoes 
of  veflels  ( c)  ; and  the  bounty  of  twenty 
(hillings  ton  is  not  to  be  allowed  to  more 
than  fifty  veflels  fitting  out  in  ope  year  from 
the  fame  port  ( d). 

SrcH  are  the  regulations  of  this  long  aft 
for  promoting  and  protefting  the  fidteries 
on  our  ccafts ; to  which  we  have  only  to 
add,  that  by  flat.  25.  Ge-o.  3.  c.  58.  an  ad- 
ditional bounty  was  given  on  the  export 
of  pilchards  for  that  feafon  only,  which  was 
Continued,  with  otheradditional  bounties,  by 
ftat.  z6.  Geo.  3.  c.  45.  to  24  June  1786, 
which  makes  the  whole  of  the  parliamentary 

(4)  Seft.  43,  44,  &c.  (4)  Sed.  2.  (f)  Seft  3,4. 

(d)  Sed. 

. . provi- 
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proVifions  pafled  at  this  time  for  increafing 
and  extending  the  Britifh  filheries. 

Nothing  remains  to  add  but  the  follow- 
ing provifion  in  the  Confolidation  Aft,  flat. 
z-j.Geo.  3.  c.  I3«  which  enafts,  that  frelh 
filh  of  every  kind  or  fort  whatever,  caught 
or  taken  in  -any  part  of  the  ocean  by  the 
crews  of  any  Ihips  or  vefiels  built  in  Great 
Britain,  Ireland,  the  iflands  of  Jerfey, 
Ouernfey,  or  Man,  or  in  any  of  the  colo- 
nies, plantations,  iflands,or  territories,  which 
now  belong,  or  at  the  time  of  building 
fuch  vefl'els  did  belong,  or  which  may 
hereafter  belong  to,  or  be  in  pofleffion  of 
his  majefty, ' his  heirs  or  fucceflbrs,  and 
wholly  belonging  to  and  owned  by  his  ma- 
jefty’s  fubjefts  ufually  refiding  in  Great  Bri- 
tain,  Ireland,  or  the  iflands  of  Jerfey, 
Guernfey,  or  Man,  and  navigated  and  re» 
gifiercd  according  to  law,  may  be  imported 
into  Great  Britain  in  fliips  fo  built,  owned, 
and  navigated  without  payment  of  any  duty 
of  cufloms  whatever  (a). 


PART  Ml. 

PEACE  17*3, 
TO  A.  D.179S. 
FKHERUt. 


The  fum  and  refult  of  all  thefe  various 
laws  regarding  the  fiflieries,  feem  to  be 

<<j)  Sea.  3J. 

D d 4 thi§. 
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PAR  Tilt.  this.  The  following  advantages  are  obtained 
*PE ACE  178*3,  by/fn«<ifl/»/  laws:  namely.  By  flat.  10.  & 
ToA. D.  i79»*  ix.ff'ill.  2.  c.  24.  flat.  I.  Geo.  i.ft.  2.  c.  18. 

ruHfifUis*  j ^ 

enforced  by  flat.  9.  Geo.  z.  c.  33.  and  Ilat. 
26.  Geo,  3.  c.  81.  f.  43,  44.  no  fort  of  filh 
whatever  of  foreign  fifhing  (except  eels, 
ftock-fifh,  anchovies,  fturgeon,  botargo  or 
caveare,  turbots  and  lobfters),  can  be  im- 
ported into  England, 

By  ftat.  27.  Geo.  3.  c.  13.  f.  32.  all  frefh 
filh  caught  by  veffels  built  in  the  king’s  do- 
minions, and  owned  by  perfons  ufually  re- 
fiding  in  his  majelly’s  European  dominions, 
may  be  imported  free  of  duty ; and  by  flat. 
5.  Geo.  I.  c.  18.  f.  6.  and  fiat.  26.  Geo.  3. 
c.  81.  f.  16.  a bounty  is  paid  on  the  export 
of  pilchards  or  fhads,  codfilh,  ling,  or  hake, 
whether  wet  or  dried,  falmon,  white  herrings, 
red  herrings,  and  dried  red  fprats,  being 
of  Britifii  filbing  4nd  curing. 

The  following  advantages  are  obtained 
by  temporary  laws : namely.  By  fiat.  26.  Geo.  3. 
c.  81.  and  fiat.  27.  Geo.  3.  c.  10.  a tonnage 
bounty  and  various  other  bounties  are 
given  on  the  filh  caught  in  the  Britilh  filh- 
eries  on  the  coafi.  By  fiat.  26.  Geo.  3. 
c.  45.  a bounty  on  the  export  of  pilchards. 

By 
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By  ftat.  26.  Geo.  3.  c.  26.  a bounty  on  the 
fi(h  taken  in  the  Newfoundland  fifliery. 
By  ftat.  26.  Geo.  3.  c.  41.  a tonnage  bounty 
on  (hips  employed  in  the  Greenland  firtiery. 
By  ftat.  26.  Geo.  3.  c.  50.  premiums  on  the 
arrival  of  fliips  from  the  Southern  whale- 
fiftiery.  The  feal-lkins,  oil,  head-mat- 
ter, blubber,  and  whale-fins,  taken  in  the 
Newfoundland,  Greenland,  or  Southern 
whale-fiftieries,  are  importable  without  pay- 
ment of  any  duty. 


CHAP 


PART  III. 
V- * 

PEACE  I7S3, 
TO  A.  D.  I79», 
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VAKT  III. 

' 1 

PliACB  1783, 
TO  A.  D.  179a. 
BRITISH 
SHIPS. 


CHAPTER  VI. 

OF  BRITISH  SHIPS. 

Frauds  in  Regijlering— Smuggling — Defers  in 
the  Regijlering  Laws — -Intended  Amendments 
therein — Points  fubmitted  to  the  Commijioners 
of  theCuJioms — Their  Report  thereupon — Pro- 
pnfals  for  amending  the  Larjus — The  Opinion  of 
the  Committee  of  Trade,  thereupon — Stat.  26. 
Geo.  3.  c.  60.-— 0/  Britijh-built  Ships — Of 
Regijlering — The  Bond — Indorfement  on  the 
Certificate — Bill  of  Sale^Change  of  Name-— 
Certificate  lojl  or  mijliud — Prize  Skips— 
Amendments  made  in  Stat.  26.  Geo.  3.  c.  60. — ■ 
Of  Shipping  in  the  Eajlland  Trade— Remedies 
propofed  in  Aid  of  Brit ijb  Shipping — Eafement 
in  Duties  for  BritiJhShips — TbeCafeof  aBill 
of  Sale — MacneaTs  Cafe. 

IN  the  26th  year  of  the  prefent  king  very 
confiderable  alteration  was  made  in  the 
whole  concern  of  regiftering  (hipping,  with 
a view  of  fecuring  to  (hips  of  the  built  of  this 
country  a preference  and  fuperiority  which 

they 
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they  had  not  enjoyed  fo  completely  before.  nr 

The  plan  of  regulation  then  propofed  to  par-  t7«j. 

liament  was  the  refult  of  an  enquiry  and 
deliberation  of  great  length  before  the  com- 
mittee  of  privy  council  for  the  affairs  of 
trade  and  plantations ; and  that  enquiry 
was  commenced  and  carried  on,  and  the 
meafure  at  length  decided  upon,  principal- 
ly by  the  exertion  and  perfevcrance  of  a 
noble  lord,  to  whom  I have  had  occafion 
before  to  allude. 

A VIEW  of  the  change  which  had  happen- 
ed in  Anierica,  fuggefted  the  neceflity  of 
fome  regulations  refpedting  the  regiftering 
of  (hipping  for  the  plantation-trade. 

The  frauds  which  ufed  to  be  committed 
before  the  war  were  chiefly  confined  to  the 
Weft  Indies  ; and  they  principally  confiftej 
in  the  Dutch  inhabitants  of  St.  Euftatia, 
and  Curaejoa,  and  the  Danes  at  St.  Croix, 
purchafing  Britifh  velTels  with  their  planta- 
tion regiiters,  and  then  employing  them  in 
the  Weft  Indies  as  Britilli  bottoms.  Befides 
this  praftice  by  the  Danes,  and  Dutch  them- 
felves,  there  were  many  Britilh  fubjeds  who 
refided  and  were  admitted  burgher?  in  tnofe 
iflands,  and  carried  on  their  trade  from 
. thenc? 
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thence  to  our  iflands,  the  fame  as  if  they 
•were  refidcnt  in  a Britifh  plantation. 

But  thcfe  abufes  were  far  exceeded  by 
thofe  which  had  prevailed  during  hoftilities, 
and  fmce  the  termination  of  the  war. 

It  appeared,  that  the  cuftom-houfe  officers 
in  our  plantations  had  granted  regifters  to 
qualify  feveral  fhips  to  trade  in  our  planta- 
tions, which  were  built  in  fome  of  the  pro- 
vinces in  North  America,  during  the  time 
they  were  in  aftual  rebellion,  and  of  which 
the  owners  as  well  as  the  mafters  were  now 
really  and  truly  fubjedts  of  the  United  States, 
and  refident  there.  Thefe  regifters  had 
been  granted  under  an  idea,  that  veflels 
built  before  the  acknowledgement  of  the 
American  independence,  and  while  his  ma- 
jefty  ftiled  them  his  rebellious  fubje8s,  •were 
to  be  confidered  as  plantation  built,  and  the 
owners  and  mafters  as  Britifli  fubjefts. 

This  was  a very  important  confideration 
in  the  commerce  of  the  colonies,  and  in- 
volved in  it  a point  of  law,  upon  which  it 
was  neceflary  to  confult  the  law-officers; 
when  it  was  held  by  them,  that  a vefiel  built 
in  America  during  the  exiftence  of  the  pro- 
hibitory 
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hibitory  adbs,  could  not  be  confidered  as  in- 
titled  to  the  privileges  of  aBritilh-built  fliip; 
becaufe  the  fliips  and  effedts  belonging  to  the 
inhabitants  of  the  revolted  colonies  were  de- 
clared to  be  forfeited ; and  thofc  colonies 
had  never  been  reftorcd  to  his  majefty’s 
peace,  but  had  been  declared  Independent 
States. 

Thus,  all  fhips  built  fincc  the  prohibitory 
aft  16.  Geo.  3.  that  is,  fince  the  beginning  of 
the  year  1776,  were  held  to  be  foreign  (hips 
in  point  of  law.  But  the  evil,  in  point  of 
faft,  would  ftill  in  a great  degree  continue 
to  prevail,  and  it  was  neceflary  to  refort  to 
fome  remedy  that  would  have  the  efTeft  of 
making  fuch  regifters  ufelefs. 

From  theregifteringofplantationlhips,  it 
was  natural  to  pafs  on  to  the  confideration 
of  Britifh  (hipping  in  general ; refpefting 
which  fome  points  of  great  importance  prc- 
fented  themfelves. 

It  appeared  upon  enquiry  among  mer- 
chants and  underw'riters,  that  by  the  courfc 
of  infurance,  the  (hipping  of  this  country 
had  upon  the  fame  voyages  a preference  over 
the  (hipping  of  all  the  other  countries  in 

Europe, 
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FART  MI.  Europe,  and  over  that  of  America.  With 
fia«'T7?3*  tefped  to  American  (hips  bound  to  and 
To  A.  0.1791.  America  and  the  northern  parts  of 

•HIPS.  Europe,  the  premium  of  infurancc  was 
double  that  on  Britifh  (hips;  and  to  and 
• from  the  fouthern  parts  of  Eufdpe  the  dif- 
ference was  confiderably  greater.  This  pre- 
ference was  to  be  aferibed  to  Biiti(h  (hip% 
being  better  built,  better  fitted,  and  bettet 
navigated ; but  the  difference  in  the  latter 
cafe  was  to  be  aferibed  to  the  war  carried  on 
againft  the  Americans  by  the  Barbary  States } 
that  although  there  was  not  much  difie* 
rence  between  the  two.in  the  infurancc  to 
the  Wed  Indies  or  to  Africa,  the  prefe- 
rence would,  for  the  fird  of  the  aboYc  rea- 
fons,  be  given  to  a Britifh  fhip< 

It  ajipearedalfo,  that  Britifh  (hipping  had 
greatly  the  preference  of  the  (hipping  ofRuf- 
fia,  and  of  Denmark  j of  Sweden,  except 
their  Chinamen,  which  arc  few  in  number, 
and  of  the  fliipping  of  Hamburgh,  but  not 
fo  great  as  over  the  more  northern  nations  ; 
that  it  was  preferred  before  the  Dutch  (hip- 
ping, the  Spani(h,  and  Portuguefe  ; but  that' 
the  premium  on  French  and  Britifh  (hipping 
was  much  the  fame.  Upon  the  whole  there 
Teemed,  on  a general  view  of  the  commerce  • 
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of  the  world,  to  be  fuch  an  advanugc  on 
the  tide  of  Britilh  (hipping,  that  new  ob- 
ligations to  employ  them  might  be  impofed 
with  fafety;  that  the  time  was  now  ar- 
rived for  excluding  almoft  entirely  foreign- 
built  (hips  from  the  European  as  well  as 
the  plantation  trade;  and  that  thefeheme 
of  rcgiftcring  (hould,  for  that  purpofe,  be 
extended  to  (hips  employed  in  all  trades 
whatfoever. 

The  fuppre(&on  of  fmuggling  had  lately 
occupi  edthe  attention  of  the  Legiflaturc,  and 
it  was  thought  that  the  intended  feheme  of 
regiftering  might  be  made  auxiliary  to  the 
completion  of  this  objeft. 

It  is  the  bufinefs  of  the  mafter  of  a fmug- 
gling veflcl  to  pafs,  if  polTible,  unknown  and 
undifeovered ; it  was  found,  therefore,  thata 
fmuggler  was  frequently  changing  not  only 
his  own  name,  but  that  of  his  velTel ; and 
although  informations  were  given  againd 
both,  it  was  generally  difficult  to  proceed 
in  a cour(eof  juftice  againd  either.  Another 
pradice  was  to  change  the  port  or  place  to 
which  the  veflel  was  faid  to  belong,  as  often 
as  it  fuited  the  views  and  neceffities  of  the 
fmuggler. 

Not 
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FART  nr.  Not  only  the  mafters  of  fuch  veflels, buc 
piACE  1783,  the  owners,  found  it  convenient  to  keep 
^*BRiTisH^**  themfelves  concealed.  Some  fmuggling  vef- 
suips.  fels,  liable  to  forfeiture  under  flat.  24..  Geo.  3. 

c.  47.  if  they  belonged  to  Britifh  fubjedts, 
and  were  found  in  port,  or  within  four 
leagues  of  the  coaft,  unlefs  licenfed  by  the 
admiralty,  frequently  efcaped  by  obtaining 
documents  certifying  they  were  the  proper- 
ty of  foreigners  refidingat  Oftend,  Flufh- 
ing,  and  other  foreign  ports ; and  they  had 
often  fo  been  claimed,  although  known 
to  be  built  in  this  kingdom,  folely  na- 
vigated by  Britiih  feamen,  and  employed  in 
the  contraband  trade. 

These  evils,  it  was  thought,  might  be 
remedied,  if  every  veflel  was  to  be  regifter- 
ed  at  the  port  to  which  it  belonged ; it 
would  then  be  eafy  to  afeertain  the  true  name 
of  the  velfel,  of  the  mafter,  and  of  the  port ; 
and  if  the  names  and  occupations  of  all  the 
owners  were  required  to  be  deferibed  be- 
fore a certificate  of  regiftry  fhould  be  grant- 
ed, it  might  be  expected  that  many  perfons 
would  be  dil’couragcd  from  being  concerned 
in  building, equippingand  employing,  veflels 
of  this  delcription,  from  the  apprehenfion 
that  their  names  mud  appear  : if  fuch  fhips 

were 
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werfc  made  liable  to  forfeiture,  upon  being 
found  without  a regifter,  they  could  not 
efcape  under  the  colour  of  fuch  foreign 
documents. 

The  underwriters  of  Ihips  againfl  the  pe- 
rils of  the  fea,  felt  an  intereft  to  promote 
any  regulations  that  would  tend  to  af- 
certain  the  name  and  defcription  of  Ihips, 
with  the  names  of  all  the  owners,  and  of  the 
maftcr.  They  forefaw,  that  this  would  tend  to 
detefl  and  prevent  frauds,  and  would  facili- 
tate the  redrefs  to  be  obtained  in  proceedings 
at  law,  by  rendering  the  evidence  on  trials 
more  attainable,  and  clear : this  it  was  believed 
would  contribute  to  make  perfons  more  rea- 
dy to  infure  Britifli  than  foreign  Ihips, 
which  would  diminilh  the  premium  of  in- 
furance  on  Britilh  Ihips,  and  of  courfe  give 
them  a preference  in  all  forts  of  trade  and 
employment. 

Such  were  the  leading  points  in  the  in- 
. tended  reform  to  be  made  in  the  law  for 
regiftering  fliipping;  but  in  looking  into 
the  exifting  laws,  many  other  points  fuggeft- 
ed  themfelves,  as  deferving  revilion  and 
amendment. 
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As  the  law  then  flood,  regiftcrs  were 
granted  in  purfuance  of  flat.  7.  & 8.  IVill.  3. 
c.  22.  and  Hat.  15.  Geo.  2.  c.  31.  The 
firft  of  thefc  afls  confines  the  trade  to  and 
from  the  Britilh  plantations  in  Alia,  Africa, 
and  America,  to  Brililh-built  (hips;  that  is, 
to  ihips  built  in  England  (and  fince  the 
AdlofUnioninGreat-Britain)  andin  Ireland, 
Guernfcy,  Jerfcy,  or  the  plantations,  as  be- 
fore mentioned,  and  wholly  owned  by  the 
people  thereof ; or  to  foreign  Ihips  taken  as 
prize,  and  legally  condemned  in  the  courts 
of  admiralty  ; and  all  fuch  Ihips  trading  to 
the  plantations  without  producing  a regifter 
agreeable  to  the  diredtions  of  that  a£l  were 
liable  to  forfeiture,  as  if  they  were  foreign 
(hips  (a). 

Notwithstanding  no  other  fort  of  (Iiips 
was  legally  intitled  to  a Britilh  regifter 
than  thofe  before  mentioned,  yet  it  had  been 
a praftice  for  many  years  to  grant  regilters 
to  foreign  (hips  alfo,  that  had  been  wrecked 
or  ftranded  upon  the  coafts  of  this  kingdom, 

( a)  The  form  of  regifter  Is  not  fpeclally  fet  down  in 
the  aft : one  was  devifed  conformably  to  the  requifites 
■ of  the  aft.  The  form  of  oath  to  be  taken,  as  a ground 
for  obtaining  the  regiftry,  is  in  the  aft.  See  them  both 
in  the  Afpendix. 
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On  their  being  purchafed  and  repaired  here  fart 
by  Britilh  fubjefts,  and  after  fuch  a fum  had  peace  i7«3. 
been  expended  on  them  as  might  be 
deemed  nearly  equal  to  a re-building  ships. 

Whatever  might  have  been  the  firft  motive 
for  extending  this  privilege  to  foreign  fhips, 
it  had  been  the  invariable  praftice  of  the 
cuftom-houfe  never  to  permit  any  fuch  fliip 
to  be  regiftered,  until  the  proprietor  had 
firft  ftated  his  cafe  to  the  attorney-general, 
and  laid  before  him  all  the  tradefmen’s  bills 
and  other  vouchers  for  the  fums  expended  in 
repairs,  authenticated  by  affidavits,  and  the 
attorney-general  had  given  his  opinion,  that 
under  all  the  circumftances  of  the  cafe,  fuch 
fhip  appeared  to  him  to  be  entitled  to  the  pri« 
vileges  of  a Britilh  fhipi 

It  does  not  appear,  that  the  commiffion- 
ers  of  the  cuftoms  in  Scotland  had  adopted 
any  check  of  this  fort,  nor  that  they  confin- 
ed the  indulgence  to  fuch  foreign  Ihips  as 
were  ftranded  or  wrecked  on  the  coafts,  but 
they  extended  it  to  all  foreign  fhips  be- 
coming  Britijh  proper  ty^  and  greatly  repaired  at 
home.  And  notwithftanding  the  precaution 
obferved  in  England,  there  was  great  rea- 

(a)  Vid.  ant.  3*9. 
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fon  to  believe  the  praftice  of  granting  regi{^ 
ters  to  fuch  foreign  ihips  had  been  produc- 
tive of  many  frauds,  and  that  oaths  and  al- 
ledged  fafts  not  founded  in  truth  had  been 
the  means  of  extending  this  indulgence,  to 
the  great  injury  of  (hip-building  in  this  king- 
dom. 


As  to  the  regulations  obferved  by  the  cuf- 
tom-houfc  in  granting  regifters,  the  form  of 
the  oath  being  laid  down  in  the  (latute,  the 
certificate  of  regiftry  was  made  in  purfuance 
of  it;  but  the  defcription  of  the  (hip  there 
made  was  fo  vague  and  indefinite,  that  k 
might  be  ufed  to  proteft  any  other  of  nearly 
the  fame  burthen  with  little  or  no  rilk  of  de- 
tedtion.  The  requiCtes,  alfo,  were  fo  few  and 
inadequate,  that  perfons  not  legally  intitled 
to  the  benefit  of  a regifter,  nor  perhaps  com- 
petent to  fpeak  with  certainty  to  the  proofs 
required,  ufed  to  comply  with  the  law,  and 
take  the  oath  enjoined  as  a mere  matter  of 
form ; and  fo  obtained,  with  the  greateft  eafe, 
this  very  material  document,  which  had 
the  confequence  of  railing  the  value  of  the 
(hip,  and  entitling  it  to  all  the  advantages 
that  were  meant  by  the  Legiflature  to  be  con- 
fined to  Britilh  (hips  folely,  owned  by 
Britilh  fubjedts.  In  infiances  where  the  com- 

mifiioners 
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miflioners  of  the  cuftoms  had  difcovered  » t m. 
rcgifters  to  have  been  granted  improperly,  peacTT;^ 
and  called  upon  the  officers  to  account  for 
their  conduct;  the  officers  had  urged,  that  *'*”'*• 
the  perfons  applying  having  performed  all 
the  requifites  of  law,  they  did  not  conceive 
themfclves  warranted  in  rcfufing  the  regiiler. 

Again,  the  oath,  when  taken  and  fubfcribed 
by  the  perfon  procuring  the  regifter,  was 
delivered  into  his  own  cuftody ; and  if  he 
fljould  afterwards  be  difcovered  to  have 
fworn  falfely,  he  was  in  poffeffion  of  the  prin- 
cipal evidence  upon  which  he  could  be  con- 
vidled  of  the  offence.  ■ 

The  praftice  of  granting  regifters  de  novo 
in  lieu  of  thofe  alledged  to  be  either  loft  or 
miflaid,  differed  widely  from  that  of  grant- 
ing  original  ones ; and  fuch  fccond  regifters 
could  not  be  obtained  with  the  fame  facility, 
under  the  regulations  of  ftat.  15.  Geo.  2. 
c.  31.  which  gives  dircdlions  for  granting 
fuch  new  regifters,  as  well  when  the  cale 
happened  in  the  plantations,  as  in  Great- 
Britain. 

If  in  the  plantations,  and  the  lofs  had 
happened  at  a great  diftance  from  the 
E e 3 port 
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PART  til.  portpropcr forthercgiftcringt/; the maf- 
piAct  ,783,  ter  was  at  liberty  to  take  the  oath  preferibed 
^°baitish’*’  6*^^  large  fecurity  to  per^ 

SHIP*.  form  the  conditions  upon  which  he  was  to  be 
relieved;  and  this  relief  was  no  more  than 
the  governor  and  colledor  granting  him  a 
certificate,  that  fuch  oath  and  fuch  fecurity 
hfid  been  given,  which  entitled  the  Ihip  to 
trade  for  one  voyage  only  (A).  If  in  Great 
Britain,  and  the  owner  or  owners,  or  any  of 
them,  Ihould  refide  in  Great  Britain,  Ireland, 
Guernfey  or  Jerfey,  and  the  mailer,  or  one  or 
more  of  the  owners,  Ihould  make  proof  to  the 
fatisfadlion  of  |he  commifiioners  of  the  cuf- 
toms  of  the  lofs  of  the  regifter,  and  Ihould 
likewife  give  the  fecurity  r^uired,  the  Ihip 
was  entitled  to  be  regiftered  de  novo.  This 
wasapraftice  that  perhaps  might  be  fufficient^ 
with  the  addition  of  an  oath  (r). 

Stat.  7.  & 8.  Will.  3.  direded  all  prize 
Ihips  x.ohc  fpedallyjegijleredy  mentioning  the 
capture  and  condemnation,  inllead  of  the 
tjme  and  place  of  building,  on  proof  upon 
oath  that  the  intire  property  was  Britilh. 
Befides  the  regifter,  it  had  become  the  prac- 
tice, ip  order  to  make  all  the  circumftances 

(a)  See  the  oath  in  the  Appendix. 

{b)  Sed.  2.  (f)  SeS.  3. 

of 
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of  thefe  (hips  appear  more  at  large,  to  grant 
to  the  owners  of  them  another  document, 
■called  a certificate  of freedom  (a)  ; but  this  prac- 
tice does  not  feem  to  have  been  obtained  in 
Scotland  ; this  certificate  recited  when  and 
by  whom  the  duties  on  fuch  prize-fhips  were 
paid. 
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It  had  become  a rule  with  the  lords  of  the 
admiralty  not  to  iflfue  a Mediterranean  pafs  to 
any  fiiip  that  had  not  a rcgifier ; a check 
which  they  hadimpofed,  to  guard againft  the 
danger  of  fuch  pafles  being  granted  to  (hips 
for  whofe  benefit  they  never  could  have  been 
intended.  In  confequence  it  had  become 
the  praAice  of  fliips  which  needed  the 
latter  document  only,  to  apply  previoully 
for  the  former;  fo  that  many  (hips  not 
trading  to  the  plantations  became  in  this 
manner  pofl'elTed  of  regifters ; which  be- 
coming of  little  ufe  to  the  procvirer  after 
they  had  ferved  the  turn  they  were  intended 
for,  were  dilpofed  of,  for  money,  or  other- 
wife,  andfo  applied  totheproteAion  of  many 
(hips,  that  were  not  entitled  to  them. 


No  form  wu  fet  down  in  the  Aatute ; but  fee  in  the 
Appendix  a certificate  of  freedom  made  in purfuance 
pf  the  directions  of  the  llatute. 
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The  nature  of  a Mediterranean  pafs  is 
f£ACE  i7«},  this  : In  the  treaties  that  have  from  time  to 

made  with  the  different  Barbary 
*mps.  States,  it  has  been  agreed,  that  the  fubjeffs 
of  the  king  of  Great  Britain  fhould  pafs  the 
feas  unmolefled  by  the  cmifers  of  thofe 
States  ; and  for  better  afcertaining  what 
fhips  and  veffels  belong  to  Britifh  fubjeds, 
it  is  provided,  that  they  fliall  produce  apafs, 
under  the  hand  and  feal  of  the  lord  high 
admiral,  or  the  lords  commiflioners  of  the 
admiralty.  In  purfuance  of  thefe  treaties 
paffes  are  made  out  at  the  admiralty,  con- 
taining a very  few  words,  written  on  parch- 
ment, with  ornaments  at  the  top,  through 
which  a fcolloped  indenture  is  made  ; the 
fcollopedtops  are  fent  to  Barbary,  and  being  put 
in  the  pofTeffion  of  their  cruifers,  the  com- 
manders are  inftruded  to  fuffer  all  perfons  to 
pafs  whohave  paffes  that  will  fit  thefe  fcolloped 
tops.  The  protcdion  afforded  by  thefe 
. paffes  is  fuch,  that  no  fhips,  which  traverfe 
the  feas  frequented  by  thefe  rovers,  ever  fail 
to  furnifh  themfelves  with  them ; whether 
in  the  trade  to  the  Eaft-Indies,  Africa,  or 
the  Levant,  or  in  the  trade  to  Spain,  Italy, 
or  any  part  of  the  Mediterranean  ; and  from 
the  more  particular  need  of  them  in  the  lat- 
ter, they,  no  doubt,  obtained  the  name  of 

Mediterranean 
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Mediterranean  pajfes.  For  the  accommoda- 
tion of  merchants  in  diftant  parts,  blank 
paffes,  figqed  by  the  lords  of  the  admiralty, 
are  lodged  with  the  governors  abroad,  and 
with  the  Britilh  confuls,  to  be  granted  to 
thofe  who  comply  with  the  requifites  necef- 
fary  for  obtaining  them. 

• 

As  this  piece  of  fecurity  is  derived  wholly 
from  the  ftipulations  made  by  the  crown 
with  a foreign  power,  the  intire  regulation 
and  management  of  it  has  been  under  the 
diredion  of  his  majefty,  who,  with  the  ad- 
vice of  his  privy  council,  has  prefcribed  the 
terms  and  conditions  upon  which  thefe 
paffes  (hall  be  granted.  Among  others  are 
the  following  : They  are  to  be  granted  for 

none  but  Britidi-built  fliips,  or  (hips  made 
free,  navigated  with  a mailer  and  three- 
fourths  of  the  mariners  Britilh  fubjedts,  or 
foreign  proteftants  made  denizens.  Bond 
is  to  be  given  in  the  fum  of  300I.  if  the  veffel 
is  under  one  hundred  tons,  and  in  500I. 
if  it  is  of  that  or  more,  for  delivering  up  the 
pals  within  twelve  months,  unlefs  in  the  cafe 
of  (hips  trading  from  one  foreign  port  to 
another  ; and  fuch  paffes  need  not  be 
returned  in  lefs  than  three  years. 

The 
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The  rules  and  orders  under  which  Medi- 
terranean paffcs  are  now  granted  were  made 
by  the  king  in  council  on  14  June  1722, 
and  on  28  Auguft  1776,  upon  reprefcnta- 
tions  made  by  the  board  of  admiralty  of  the 
abufes  then  pradtifed. 

It  has  been  found  expedient  tft  the  con- 
clufion  of  a war,  and  fometimes  during  a 
peace,  to  recall  and  cancel  all  pafles  that 
have  been  iflued,  and  to  ifiiie  others  in 
a new  form.  This  has  been  done  for 
two  reafons : Firft,  That  thefe  ufcful  in- 
ftruments  by  various  means,  either  acci- 
dental or  fraudulent,  came  into  the  hands 
of  foreigners,  who,  under  cover  of  them, 
carried  on  in  fecurity  a trade  which  other- 
Svife  would  belong  to  Britilh  fubjedls,'-and 
winch  had  Been  purchafed  by  the  crown  at  , 
the  expence  of  keeping  up  this  fort  of  al- 
liance. Secondly,  That  the  Barbary  States 
complained,  that  adhering  to  the  rule  of 
fitting  the  ether  part  of  the  indenture  to  the 
pafles,  they  were  obliged  to  fuffer  fhips  to 
pafs  that  did  not  belong  to  Briiifli  fubjefts. 
For  thefe  reafons,  the  pafles  were  called  in 
in  the  years  1722,  1729,  1750.  1765,  1776, 
and  for  thelaft  time  in  1783,  and  new  ones 
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By  flat.  4.  Gt’o.  2.  c.  18.  it  is  made  felony  m. 

without  benefit  of  clergy  to  forge,  counter-  'pncTiTsf, 
feir,  or  alter  Mediterranean  paflTes : and 
fuch  offences  committed  out  of  the  king-  •«»?». 
dom  may  be  profecuted  in  any  county  (a). 


To  return  to  regifters  : — It  was  direfted 
by  ftat.  7.  & 8.  3.  c.  22.  f.  21.  that 

when  the  name  of  a Ihip  was  changed  after 
regiftering,  or  the  property  in  part,  or  in 
the  whole,  was  transferred  to  another  port, 
the  regifter  Ihould  be  delivered  up  to  be 
cancelled,  and  the  (hip  be  regiftered  de  novo  ; 
but  if  the  property  was  altered  in  the 
fame  port,  by  the  fale  of  any  (hare,  it  (liould 
be  acknowledged  by  an  indorfement  on  the 
regifter  before  two  witneffes. 

The  pradlice,  however,  appears  to  have 
differed  fomewhat  from  the  diredlions  of 
the  law  ; for  in  cafe  of  a change  of  property, 
even  in  the  fame  port,  the  old  regifter  was 
generally  given  up,  and  a new  one  granted 
in  lieu  thereof ; becaufe  the  document  would 
not  admit  of  many  indorfements  of  this  fort 
without  inconvenience,  the  fmall  fpace  be- 

See  in  the  Appendix  the  form  of  a Med’ter- 
;anean  paTs,  and  of  the  bond  entered  into  on  granting  it. 
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ing  foon  covered  by  tlie  indorlements  re- 
quired by  the  ad  to  be  made  on  every 
change  of  the  mafter. 

Such  being  the  law  and  pradice,  and 
fuch  the  frauds  and  defeds  in  the  rcgifter- 
ing  of  Ihips,  ir  was  confidcred  what  regula- 
tions could  be  made,  which  would  fecure 
to  Britilh  Ihips  the  preference  which  it  was 
intended  they  Ihould  hereafter  enjoy ; and 
it  was  thought,  that  fome  plan  like  the  fol- 
lowing would  be  the  moil  likely  to  anfwer 
that  defign. 

That,  in  future,  no  Ihip  foreign-built, 
though  owned  by  Britilh  fubjeds,  and  navi- 
gated according  to  law,  Ihould  have  the  pri- 
vileges of  a Bricifli  Ihip,  if  purchafed  after 
the  palling  of  the  intended  ad.  The  realbn 
given  for  this  was,  that  it  was  right  and  wife 
to  exclude  foreign-built  Iliips,  as  well  from 
our  foreign  trade  as  from  the  plantation  and 
coailing  trade,  as  foon  as  we  had  Ihipping 
enough  of  our  own  built,  and  were  otherwife 
qualified  to  do  it  ; that  this  had  now  be- 
come more  advifeable  than  before  the 
American  war,  as  the  United  States  from 
friends  had  become  our  rivals  in  Iliip- 
building. 

Again, 
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Again,  the  advantages  thereby  given  to 
Britifh-built  fliips  above  thofe  that  were  peace  17*3, 
foreign-built,  muft  be  confidered  as  very 
little  more  than  a compenfation  for  the  «“!«. 
extraordinary  cofts  of  building  in  this 
kingdom.  The  cuftoms  were  now  t\venty- 
five  per  cent.  M'hich  in  Charles  II.’s  reign 
were  only  per  cent,  upon  all  the  materials 
of  which  Ihips  were  built ; fo  that  the  cuf- 
toms  amounted  to  300I.  upon  a Ihipof  eight 
hundred  tons  ; all  which  duties  on  the  raw 
material  ought  to  be  compenfated  by  a 
countervailing  duty  on  foreign  Ihips,  if  a 
preference  was  not  given  to  (hips  of  Britifh- 
built.  On  this  principle  a duty  was  already 
payable  on  prize  (hips,  and  on  foreign  (hips 
employed  in  the  coafting  trade. 

It  feemed  to  be  agreed,  that  no  (liip 
fliould  thenceforward  be  allowed  to  be  re- 
giftered  that  was  built  on  a foreign  bottom, 
as  well  becaufe  the  prefent  praftice  was  not 
founded  in  law,  as  that  it  was  liable  to  great 
frauds  ; however,  that  all  foreign-built 
(hips,  and  all  (hips  built  on  a foreign  keel, 

(hould  be  allowed  to  be  ufed  by  the  owners 
of  them,  till  they  were  worn  out. 


It 
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FART  III.  Ix  was  agreed,  that  every  fliip  abovtf 
*p£ACK~i7f;3,  fifteen  tons  burthen,  and  having  a deck, 
^VbitVs^h''  whether  employed  in  the  coafting  trade  or 
lUiPs.  the  foreign  trade,  fliould  be  regiftered,  the 
fame  as  vefi'els  were  before  regiftered  for 
the  plantation  trade,  there  being  no  reafon 
■why  tlicy  (hould  not  be  all  equally  re- 
giftered.  Ships  hitherto  had  been  regiftered 
for  two  purpofes  : Firft,  To  prove  that 
they  were  owned  by  Britilh  fubjefls  : Se- 
condly, To  prove  that  they  were  Britiih- 
built.  It  was  intended  all  (hips  ftiould 
hereafter  be  owned  by  Britilh  fubjedls,  and 
for  that  reafon  alone  they  ought  to  be  re- 
giftered : if  they  were  alfo  to  be  Britilh- 
built,  that  was  another  reafon  for  their 
being  regiftered.  Indeed,  already,  Ihips 
employed  even  in  the  foreign  trade  pro- 
cured regifters,  if  they  needed  a Mediterra- 
nean pafs ; and  this  circumftance  had  givetj 
occafion  to  great  frauds.  The  expence  of 
regiftcring  was  not  fo  great  as  to  be  any 
reafon  againft  this  plan. 

It  w'as  agreed,  that  no  Ihip,  in  future, 
I ftiould  be  regiftered  but  in  the  poit  to 
■which  ftie  belonged,  or  where  flie  was 
condemned  as  prize  ; nor  otherwife  than 
upon  a certificate  of  the  perfon  who  built 

her. 


Digitized  by  Google 


SHIPPING  AND  NAVIGATION. 

her,  or  of  the  court  of  admiralty  which 
condemned  her  ; nor  without  giving  bond, 
that  the  regifter  fliould  not  be  lent,  fold, 
ordilpofed  of,  but  (hould  be  employed  for 
the  life  of  that  (hip  only  ; and  that  when 
the  (hip  (hould  be  worn  out,  or  fold  to  a 
foreigner,  it  (hould  be  delivered  up  to  the 
colleftof  at  the  port  to  which  the  (hip  be- 
longed : That  the  regifters  (hould  be  re- 

turned from  every  part  of  Great  Britain  and 
the  plantations  to  the  chief  officer  in  Lon- 
don, there  to  be  entered. 

It  was  thought  proper,  that  there  (hould 
be  a general  revifion  of  the  (hipping  of 
Great  Britain  and  the  plantations,  in  order 
to  deted  thofe  then  trading  under  falfe 
regifters  ; and  with  this  view,  every  lliip 
not  already  regiftered  (hould  be  regiftered, 
and  every  (hip  already  regiftered  (hould  be 
regiftered  anew,  on  their  return  to  the  port 
to  which  they  belonged  ; and  no  old  regifter 
to  be  valid  after  a certain  day.  This  would 
have  the  effed  of  fubjeding  to  the  inconve- 
nience of  regiftering  anew  fuch  (hips  as  were 
qualified  for  the  plantation  trade,  and  fuch 
as  were  foreign-built.  But  this  inconve- 
nience, it  was  thought,  (hould  be  fubmitted 
to,  as  it  was  impoffible  to  deted  the  frauds 

then 
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fART  III.  then  committed  without  fuch  revifion. 

The  trouble  of  office  would  not  be  more 
TOA  D.  1791.  which  the  admiralty  went 

BRITISH  ^ J 

through  when  they  called  in  all  Medi- 
terranean pafles.  The  trouble  to  the 
fubjedl  would  be  no  more  than  what  heVas 
already  liable  to  when  a (hip  changed  her 
port.  The  expence  of  fees  ought  to  be 
made  fmall. 

In  this  propofal  for  a revifion  of  old 
regifters,  it  was  thought  reafonable  to  make 
allowance  and  exemption  for  particular  cafes. 
Thus,  fliips  which  had  been  promifed 
regilhers  in  confideration  of  their  having 
affifted  in  removing  the  king’s  troops  and 
fubjefVs  from  New-York  and  other  places  ; 
fliips  that  had  been  regiftered  by  the  gover- 
nors of  the  plantations,  before  the  law  as  to 
the  fubjects  of  the  United  States  was  ex- 
plained to  them  ; fliips  that  had  been 
promifed  regifters  in  confideration  of  the 
owners  and  their  families  having  removed 
into  the  king’s  dominions  from  the  coun- 
tries of  the  United  States  ; it  was  thought, 
that  power  fliould  be  lodged  in  the  crown  to 
grant  relief  in  all  fuch  cafes,  that  appeared 
to  be  clear  of  fraud  and  collufion. 

V - 

After 
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After  the  fubjcft  of  regiftcring  had  been  tkilt 
canvaflcd,  and  thefe  conclufions  drawn,  PEACE  1783, 
it  only  remained  to  put  it  into  a courfe  of 
official  enquiry.  His  majefty  was  accord- 
ingly  moved  to  order  in  council,  that  the 
lords  of  the  committee  appointed  for  the 
confideration  of  all  matters  relating  to  trade 
and  foreign  plantations  Ihould  conlider  and 
report  their  opinion,  whether  it  might  not 
be  proper,  that  a bill  (hould  be  offered  to 
parliament  for  enforcing  the  feveral  provi- 
fions  of  the  laws  made  for  the  encouraging 
and  increafmg  of  the  Hupping  and  naviga- 
tion of  his  majefty’s  dominions,  and  for 
preventing  the  frauds  praftifed  refpeding 
regifters,  and  other  fecurities  for  afcertain- 
ing  the  built  and  property  of  Britifli  fliips. 

This  order  was  made  i March  1 786. 

The  committee  of  council  proceeded 
immediately  to  take  into  confideration  the 
queftion  referred  by  his  majefty,  and  endea- 
voured to  obtain  every  information  and  light 
that  could  be  procured,  by  examination  of 
merchants,  underwriters,  and  other  perfons 
converfant  with  mercantile  affairs,  and  by 
confultation  with  the  officers  of  the  crown, 
in  the  departments  to  which  this  fort  of 
bufinefs  belonged.  A letter  had  been  pre- 
F f vioufly 
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vioufly  written  to  the  commiffioners  of  the 
cuftoms,  apprizing  them  of  the  intended  in- 
veftigation;  and  on  the  very  day  on  which  his 
majefty  referred  the  queftion,the  lords  of  the 
committee  opened  to  the  commiffioners  the 
feveral  objeAs  that  appeared  proper  for 
their  confideration,  in  framing  the  report 
they  were  to  make  on  this  fubjedt.  Their 
lordftiips  called  likewife  upon  the  board  of 
cuftoms  in  Scotland,  to  report  their  opinion 
upon  the  queftion ; and  this  report,  when 
made,  their  lordlhips  caufedtobe  tranfmitted 
to  the  commiffioners  of  the  cuftoms  for  their 
confideration.  So  much  difpatch  was  ufed 
by  the  commiffioners  of  the  cuftoms,  that 
on  31  March  they  made  a very  elaborate 
report  upon  all  the  points  fubmitted  to 
them,  with  a very  full  opinion  as  to  thedefefbs 
of  the  law,  and  the  probable  amendments 
to  be  made  therein.  This  report  of  icfelf 
comprizes  the  fubftance  of  the  difeuffion, 
which  this  fubjeft  underwent. 

The  lords  of  the  committee,  when  they 
opened  the  fubjedt  of  enquiry  to  the  com- 
miffioners  of  the  cuftoms,  broke  it  into  the 
following  points.  Firft,  That  there  ftiould  be 
a general  infpeftion  and  revifion  of  all  Brhifll 
(hipping  and  newregifters  granted.  Secondly* 

That 
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That  fome  further  regulation  (hould  be  part  hi. 
made  to  prevent  frauds,  when  the  property  peace  178s, 
of  a fhip  was  transferred  to  other  Brit'ili  ’ VritiVh** 
owners.  Thirdly,  That  there  fhould  be  made 
a further  defcription  of  Britilh  fubjefts ; fuch 
as,  Br'uijh  fuhjeEls  reading  in  his  majeftfs  domini* 

OHSf  fpecifying  the  place,  or  Britijh  fubjeSs  be- 
knging  to  fuch  a faSlory  abroad.  Fourthly,  That 
there  fliould  be  fome  further  defcription  of 
a (hip  by  way  of  afcertaining  it  to  be  the 
fame.  Fifthly,  That  there  fhould  be  fome 
further  penalty  upon  falfe  fwearing,  and 
upon  forging  or  altering  certificates  or 
regifters.  Sixthly,  That  further  regulation 
Ihould  be  made  for  fecuring  a proper  return 
of  all  regifters  from  any  part  of  his  majefty’i 
dominions  to  the  chief  office  of  the  cuftom- 
lioufe  in  London.  Seventhly,  To  colled:  as 
•many  circumftances  as  the  commiffioners 
were  able,  of  the  frauds  committed  in  or- 
der to  intitle  a foreign  fhip  to  the  privilege 
of  a Britifh  fhip  navigated  according  to 
kw.  Eighthly,  To  ftatethe  prefent  defeds 
or  omiffions  in  tranfmitting  to  the  chief  of- 
fice in  London  regifters  and  certificates 
granted  to  Britifh  fhips  according  to  the 
law  as  it  then  flood.  Ninthly,  To  give  an 
■account  of  the  fhipping  of  England,  as  it 
appeared  at  theRegifter’sOffice,  or  from  any 
F f 3 other 
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Other  information  the  commilfioncrs  of  the 
cufloms  could  obtain. 

To  thefe  points  the  commiffioners  made 
diftinft  anfwers  and  obfervations.  As  to 
the  firft,  they  concluded  it  to  be  the  defign 
in  future  to  keep  a regiftry  of  ail  Ihips  and 
veflels  belonging  to  this  country  of  every 
defeription,  including  thofe  employed  in 
the  coaft  trade  and  fiiheries;  and  they  pro- 
pofed,  with  a view  of  carrying  this  defign  in- 
to execution,  that  the  Ihipping  (hould  be 
divided  into  the  three  following  clafles.  Firjl., 
Ships  of  the  built  of  Great-Britain,  Ireland, 
Guernfey,  Jerfey,  or  the  Britifti  plantations, 
or  thofe  taken  and  condemned  as  prize,  or 
fuch  foreign  Ihips  as  may  be  wrecked  or 
ftranded,  and  afterwards  admitted  to  the 
privilege  of  Britilh,  unlefs,  indeed,  it 
fliould  be  thought  advifeable  that  this  indul- 
gence fliould  be  altogether  difeontinued. 
Secondly^  Ships  foreign-built,  but  wholly 
owned  by  Britilh  fubjefts  and  legally  navi- 
gated ; without  alteration,  however,  in  any 
refpeft  of  the  duties  then  payable  oh  goods 
and  merchandize  imported  and  exported  in 
fuch  (hips.  Thirdly.,  Ships  or  veflels  Britifli- 
built,  or  thofe  taken  and  condemned  as 
prize,  not  employed  in  the  foreign-trade ; 

in 
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in  this  clafs  alfo  foreign  wrecked  or  ftranded 
fliips  might  be  included,  if  permitted  in 
future  to  be  made  free. 

The  firft  clafs  was  confidcred  as  the  only 
defcription  of  (hips  that  could  legally  trade 
to  and  from  any  of  the  king’s  dominions  in 
Afia,  Africa,  or  America.  The  fecond 
included  thofe  that  were  then  confined  to 
the  European  trade,  but  which  could  not 
import  goods  of  the  growth,  produft  or 
manufadVure  of  Turkey  (a).  The  third  was 
limited  to  coafters,  as  alfo  to  fuch  fifhing- 
vefiTcls  the  navigation  of  which  was  con- 
fined to  the  rivers  or  coafts,  and  which  are 
more  particularly  defcribed  in  the  twentieth 
feftion  of  ftat.  7.  & 8.  fVill.  3.  c.  22. 
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Conformably  with  this  divilion,  they 
propofed,  that  certificates  of  regiftry  fliould 
in  future  be  made  out  feparately  in  this  man- 
ner, and  fiiould  be  diftinguiflied  in  their 
titles  as  follows  : 

First,  Certificate  of  Brit'fh  Plantation 
Regiftry f fjfr. 

It  jvas  propofed,  that  (hips  (hould  by  vir- 
tue of  this  certificate  beintitled  alfo  to  trade 
to  Europe,  and  all  other  foreign  parts,  or, 
if  occafion  (hould  require,  to  go  coaftwife. 

(a)  Vid.  ant.  198. 
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Secondly,  Certificattof a ForeiptShip'sRe-* 
gift  >J for  the  European  Trade, BritiJI}Properiy,iifc. 

Tflis  clafs  would  be  confined  wholly  to 
this  trade,  fiich  Ihips  not  being  permitted 
to  go  to  the  plantations,  nor  even  to  carry 
goods  coaftwife,  unlcfs  on  payment  of  the 
duty  impofed  by  flat.  i.  Jac.  2.  c.  18.  f.  2. 
which  has  hitherto  been  found  to  operate  as 
a prohibition. 

Thirdly,  Certificate  of  a Coafiing  or  Fijhirrg 
EefePs  Regifirj, 

It  was  propofed,  that  no  certificate  Ihould 
be  taken  out  for  this  clafs  of  vefl’els  when 
under  fifteen  tons  burthen ; and  that  no 
veflcl,  during  the  time  it  had  this  certificate, 
fhould  be  allowed  to  take  out  one  of  the 
firil  clafs. 

It  was  further  propofed,  with  regard  to 
all  thefe  certificates,  that  none  Ihould  in 
future  iflue  but  at  the  port  to  which  the 
fliip  belonged,  without  the  fpecial  leave  of 
the  board,  of  cuftonis,  to  which  all  the  cir- 
Cumflances  (hould  he  previoufiy  dated.  The 
defign  of  this  was,  that  the  officers  granting 
the  certificate  living  on  the  fpot  vhere  the 
parties  applying  for  the  certificate  refided, 
would  have  an  opportunity  of  enquiring  in- 
to 
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to  the  truth  of  fafts  ftated  by  them  for  obtain- 
ing it.  They  further  thought,  that  no  cer- 
tificate (houid  be  granted  on  the  oath  of  one 
of  the  owners,  but  that  the  major  part  of 
them  fhould  join  therein,  provided  they  did 
not  refide  at  a greater  didance  than  twenty 
miles  from  the  port  to  which  the  Ihip  be- 
longed ; and  if  the  major  part  of  them  did 
not  appear,  fufficient  proof  on  oath  (houid 
be  made  by  one  or  more  of  the  owners  pre- 
fent,  that  the  red  did  not  refide  within  that 
didance. 
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W I TH  regard  to  **  the  granting  of  new 
regiders,”  although  they  were  fully  con- 
vinced of  the  neceffity  of  that  meafure,  yet 
the  means  of  effefting  it  appeared  to  them 
to  be  attended  with  great  difficulty.  For 
as  the  oath  of  the  owner  or  owners  was  re- 
quired, it  might  frequently  happen  for  the 
(hip  to  arrive  at  a port,  as  well  in  Great 
Britain  as  in  the  Britifh  plantations,  where 
none  of  the  owners  refided  ; and  to  deliver  a 
new  certificate  of  regidry  on  the  return  of 
the  old  one,  merely  on  the  oath  of  the  maf- 
ter  (which  could  only  be  to  the  bed  of  his 
knowledge)  would  by  no  means  tend  to  re- 
medy the  evil  apprehended.  Great  incon- 
veniences mud  alfo  arife  in  receiving  th« 
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old  rcgifter,  and  in  lieu  thereof  granting 
a letter  of  licence  for  one  voyage  only,  as 
fuch  voyage  might  not  carry  the  ftiip  to  the 
port  to  which  it  belonged. 

The  plan  that  occurred  the  moft  likely 
to  anfwer  the  end  propofed,  and  not  to  in- 
terrupt the  navigation  of  the  country,  was 
one  fimilar  to  the  praftice  of  the  lords  of 
the  admiralty,  when  they  hadreafonto  appre- 
hend that  Mediterranean  paiTes  had  fallen 
into  the  hands  of  perfons,  and  were  ufed  for 
the  protedtion  of  (hips,  for  which  they  were 
not  originally  intended  : in  fuch  cafes,  they 
caufed  an  advertifement  to  be  publifhed  and 
continued  for  fome  time  in  the  Gazette  and 
other  public  prints,  giving  notice,  that  paf- 
fes  of  a new  form  would  be  iffiied  in  a Ihort 
time  after  the  date  of  fuch  publication ; but 
that  fuch  pafl'es  of  the  oU  form  as  had  been 
iflued,  would  ncverthelefs  continue  in  force 
until  a certain  day,  ufually  the  diftance  of 
twelve  months.  In  like  manner,  it  was 
now  propofed  that  the  commiflioners  of  the 
cuftoms  fhould  give  notice,  that  afieracertain 
day  certificates  ofregiftry  (hould  be  iflued  of 
a tiezv  form,  and  that  after  fuch  a day  no 
(hip  would  be  permitted  to  clear  out  at  the 
port  to  which  (he  belonged,  either  in  Great 

Britain 
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Britain  or  the  plantations,  as  a Britifli  (hip, 
until  the  owners  had  made  proof  that  fuch 
(hip  was  Britilh- built  or  Britilh-owned,  as 
the  cafe  might  be. 

> But  confidering  that  Britifli  (hips  em- 
ployed in  foreign  trade  do  not  return  to 
the  ports  to  which  they  belong  for  a con- 
fiderable  time,  and  confequently,  under  the 
regulations  now  propofed,  could  not  pro- 
cure a new  form  of  regiftry,  certain  diftant 
periods  were  to  be  allowed  before  the  owners 
of  fuch  (hips  (hould  be  compelled  to  take 
out  a certificate  of  the  new  form,  unlefs  fuch 
(hip  (liould  arrive  fooner  at  the  port  tp  which 
(he  belonged. 

It  was  further  propofed,  that  at  the  time 
of  taking  out  the  certificate  of  new  regiftry, 
fecurity  (hould  be  given  that  fuch  certificate 
fliould  not  be  fold,  lent,  or  ptherwife  dif- 
pofed  of,  but  that  it  (hould  be  made  ufe  of 
for  the  (hip  for  which  it  was  granted,  fo 
long  as  all  the  owners  and  the  mafter  and 
three-fourths  of  the  mariners  were  Britifli 
fubjefts,  and  (hould  be  delivered  up  in  cafe 
the  (hip  was  loft  or  taken  by  the  enemy,  or 
was  broken  up.  The  penalties  propofed  for 
thefe  fecurities  are  nearly  fuch  as  were  then 

given 
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» A » T in.  given  for  the  due  ufe  of  Mediterranean  paiTes. 

Should  the  Ihip  be  fold  in  whole  or  in  pan  to 
any  foreigner,  then  the  certificate  was  to  be 
•Hirit  delivered  up  within  feven  days,  if  withinche  li- 

mits of  any  port;  andifatfea,  or  in  any  foreign 
port,  withinfourteen daysafteritsfirftarrival 
in  any  port  within  his  majelly’s  dominions. 

As  the  abufes  in  regard  to  regifters 
had  principally  been  in  the  plantations,  it 
was  recommended,  that  the  officers  there 
(hould  not  have  power  to  make  out  any  cer- 
tificate but  only  for  (hips  taken  as  prize, 
and  condemned  there,  and  bought  and 
equipped  for  fca  by  the  inhabitants  there ; 
and  as  the  duty  on  prize-(hips  regiftered  ia 
Guernfey  and  Jerfey  had  in  many  infiances 
been  evaded,  it  was  propofed  that  no  (hips 
(hould  be  regifiered  in  thofe  idands,  but, 
infiead  thereof,  in  fome  ports  of  this  king* 
dom  ; which,  it  was  thought,  would  be  no 
great  inconvenience,  confidering  the  near- 
nefs  of  thole  idands. 

It  feems,  th.at  where  drips  and  their  car- 
goes had  been  feized  for  having  regifiers 
illegally  granted,  the  lords  of  the  treafury 
had  often  direfted,  if  the  regifter  ap- 
peared not  to  have  been  obtained  by  any 

finifter 
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finifler  means,  that  the  cargo  fhould  be  nr. 

entered  on  condition  of  delivering  up  the  peace 
regiftcr  to  be  cancelled.  ”• 

O . BRITISH 


Upon  the  fecond  point  they  obferved, 
that  the  di/Eculty  of  identifying  a ftiip  was 
much  increafed  by  a frequent  change  of 
name,  and  they  recommended  that  the  name 
of  a fhip  Ihould  not  in  future  be  altered, 
after  it  had  been  once  regiftered.  From 
this  regulation  it  was  thought  no  material 
inconvenience  would  follow,  but  that  on 
the  contrary  an  eiprence,  which  was  then  too 
frequently  incurred  through  the  mere  ca- 
price of  the  owners,  would  be  faved,  as  the 
law  then  required  the  fhip  to  be  regiftered 
de  novo  on  every  change  of  name. 


They  further  recommended,  in  addition 
to  the  direftions  of  flat.  7.  & 8.  fVill.  3. 
c.  22.  f.  21.  that  upon  the  transfer  of  any 
lhare  in  a fhip,  even  in  the  fame  port,  be- 
fore any  indorfement  thereof  was  permitted, 
an  oath  fltould  be  taken  by  the  perfon  or 
perfons  to  whom  it  was  transferred;  and 
that  upon  every  change  of  the  mafterofa 
fhip,  an  indorfement  thereof  fhould  be 
made  on  the  regifter;  and  as  the  parchment 
for  regiftci's  in  future  w^s  intended  to  be 

much 
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much  larger,  it  was  thought  there  would 
be  fufneient  room  for  both  indorfements. 

Upon  the  third  point  they  recommend- 
ed, that  the  form  of  the  oath  upon  which 
the  certificate  was  to  iliue,  fhould  contain 
the  occupation  and  place  of  rcfidence  of  each 
owner ; if  they  refided  in  large  towns 
in  England,  the  name  of  the  parifh  likewife  ; 
and  if  in  any  factory  abroad,  the  name 
thereof.  The  owners  attending  to  take  out 
the  certificate  fhould  alfo  fwear,  that  they 
were  truly  and  hna  fide  fubjefts  of  Great 
Britain,  and  that  none  of  them,  nor,  to  the 
bell  of  their  knowledge  or  belief,  any  of  the 
other  perlbns  having  any  lliare  or  property 
in  fuch  fliip,  had  taken  the  oath  of  allegiance 
to  any  foreign  ftate,  except  involuntarily, 
under  the  t?rms  of  fome  capitulation  to  be 
notiped  in  the  oath  ; and  that  no  foreigner 
direftlyor  indiredlly,  or  any  other  perfon 
than  thofe  deferibed,  had  any  fliare  or  in- 
tereft  in  the  fhip.  And  they  fubmitted, 
whether  it  would  not  alfo  be  expedient,  that 
the  deponents  fhould  make  oath,  not  to  fell 
or  transfer  any  fliare  of  the  Ihip  to  the  fub- 
jeft  of  any  foreign  ftate,  without  giving  im- 
mediate notice  to  the  commiflloners  of  the 
cuftoms  in  London  and  Edinburgh  ; and 

the 
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the  fame  if  any  other  perfon  having  a fhare  rAurm. 
fliould  fo  transfer  it,  as  foon  as  it  came  to 
their  knowledge,  in  order  that  the  regifter 
might  be  called  in  and  cancelled.  *>“'*• 

Upon  the  fourth  point  it  was  judged,  that 
fuch  a circumftantial  defeription  of  the  fhip 
might  be  made  in  the  form  of  certificate,  as 
would  enable  any  officer  of  the  water-guard 
of  the  cuftoms  to  afeertain  the  identity  of  it; 
and  they  propofed,  that,  before  regiftry,  all 
(hips  Ihould  be  furveyed  by  an  officer  of  the 
cuftoms,  affifted  by  a Ikilful  perfon  if  ne- 
ceflary,  and  in  the  prefence  of  the  mafter  or 
fome  other  perfon  on  behalf  of  the  owners ; 
and  that  a certificate  fhould  be  delivered  to 
the  officer  who  was  to  grant  the  certificate, 
containing  a defeription  of  all  the  particulars 
required  to  be  contained  in  it. 

Because  it  might  fometimes  be  dan- 
gerous to  lay  a (hip  on  fhore  for  the  purpofe 
of  afeertaining  its  tonnage  according  to  the 
rule  laid  down  in  ftat.  13.  Geo.  3.  c.  74.  f.  i. 
they  propofed  a certain  rule  for  mca- 
furing  (hips  while  afloat,  by  which  the 
tonnage  might  be  afeertained  with  nearly 
the  fame  precifion  as  when  the  ftiip  was 
on  ground. 

Upon 
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Upon  the  fifth  point  they  propofed,  that 
a iimilar  penalty  to  that  contained  in  flat, 

& 8,  iVilL  3.  c.  aa.  fi  10.  fhould  be  annexed 
to  the  counterfeiting  of  the  certificate  of  rc- 
giftry  now  propofed  ; and  that  taking  a faJfe 
oath  ihould  be  punifiied  with  the  pains  of 
perjury. 

Upon  the  fixth  point  they  obfervcd,  that 
by  ftat.  7.  & 8.  Will.  3.  c.  aa.  f.  18.  dupli- 
cates of  all  regiftcrs  are  required  to  be  tranf- 
mitted  to  the  cuftom-houfe,  to  be  entered 
in  a general  regitler ; but  no  penalty  is  an-* 
nexed  to  a failure  in  fuch  duty.  This  being 
a regulation  that  ought  to  be  pundually 
obferved,  they  recommended,  that  an  offi- 
cer granting  a certificate  and  delaying  for 
three  days  tranfmitting  a duplicate  thereof, 
fltould  forfeit  a year’s  falary ; if  he  was  out  of 
Great  Britain,  he  fhould  do  it  by  the  earlieft 
conveyance. 

As  to  the  feventh,  eighth,  arid  ninth 
points  they  obferved,  that  the  negled;  in 
tranfmitting  duplicates  was  principally  in  the 
plantations.  They  fubjoined  an  account  made 
out  by  the  regifter- general  of  (hipping  of  the 
number  of  fliips  belonging  to  the  feveral 
ports  in  England  ; and  alfo  a lift  of  various 
frauds  that  had  been  pradtifed  with  regard 

to 
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to  regiftcrs;  from  which  it  appears,  that 
regifters  were  frrequently  and  without  con- 
cealmeot  granted  in  the  Weft  Indies  to 
American  fubgefts  of  the  United  States,  who, 
under  cover  thereof,  carried  on  trade  with 
our  plantations. 

The  commiflioners  conclude  their  report 
with  fubmitting  the  following  outline  of  a 
propofal  for  an  alteration  in  the  laws  relative 
to  (hipping. 

First,  That  no  (hip  or  ve(Tel  fliould 
be  intitled  to  any  privilege  as  a Britiih- 
07cned  (hip  that  w’as  not  Britifh-built,  or  con- 
demned as  prize  the  property  of  Britilh 
fubjefts,  legally  navigated  by  Britilh 
mariners,  and  regiftered  according  to  law ; 
except  fuch  foreign-built  (hips  as  being  the 
tnlire  property  of  Briti(h  fubjeefts,  and  legally 
navigated,  were,  at  the  time  of  or  before  the 
pading  of  the  adt,  employed  by  the  prefent 
owners  in  any  trade  whatever  in  which 
fuch  (hip  enjoyed  any  privilege  of  naviga- 
tion not  allowed  to  (hips  in  general ; but 
on  this  condition,  that  an  account  fliould  be 
delivered  to  the  proper  officer  of  the  cuftoms 
within  fix  months,  by  the  owner  or  mafter 
of  every  (hip  claiming  the  continuance  of 
fuch  privilege,  deferibing  the  built,  bur- 
then, owners, ' and  other  nece(Tary  particu- 
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lars,  who  (hould  prove  the  fafts  by  affidavit  j 
in  which  cafe  he  might  receive,  at  the 
cuftom-houfe  of  the  port  to  which  the  veflel 
belonged,  a document  for  the  fecurity  of 
her  navigation,  fomewhat  iimilar  in  its 
nature  to,  but  different  in  form  from,  the 
certificate  of  regiftrj' in  general,  which  ffiould 
fecurc  to  fuch  (hip  the  continuance  of  thofe 
advantages  of  which  (he  Was  then  in  pof- 
feffion  ; the  merchandize,  however,  therein 
imported  to  be  fubjedt  to  the  fame  duty  as 
before.  But  if  the  owners  did  not,  within 
fix  months  after  proper  notice  given,  render 
the  account,  and  procure  fuch  document, 
all  fuch  (hips  (hould  be  confidered,  in  every 
refpedt,  as  foreign  (hips,  and  fubjedt  to  pe- 
nalties as  fuch. 

Secondly,  That  every  perfon  applying 
for  a certificate  of  regiftry  for  a Britifli  (hip 
built  after  the  palling  of  the  adl,  (hould 
produce  to  the  proper  officer  of  the  cuftoms 
a certificate,  under  the  hands  of  the  builder, 
cxprelTing  the  time  when,  and  the  place 
where,  it  was  built  ; the  exadl  tonnage, 
and  the  name  of  the  firft  purchafer  ; de- 
fcribingalfo  the  veffel,  underits  properdeno- 
mination,  in  the  moft  explicit  manner  : the 
owner  (hould  alfo  make  oath,  that  the  veffel 

he 
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Ves  to  be  regiftered  is  the  identical 
^pned  in  the  builder's  certificate. 

. every  fhip  or  veflel  built  in  any  of 
, plantations  for  which  regiftry  ftiould  be 
required  after*  i January  1787,  the  like 
certificate  fhould  be  produced  from  the 
builder,  with  an  affidavit  as  to  the  identity. 

Thirdly,  That  for  every  fhip  built  in 
any  of  the  colonies  or  plantations  for  which 
a certificate  fhould  be  firjl  granted  after 
1 January  178/,  there  fhould  be  paid,  on 
its  arrival  in  any  port  of  Great-Britain,  a 
duty  of  5I.  for  every  lool.  of  the  real  value 
thereof  (the  value  to  be  afeertained  on  oath) ; 
the  payment  of  which  duty  fhould  be  certi- 
fied by  the  colleftor  and  comptroller,  by 
indorfement  on  the  regifter. 

They  obferved  on  thefe  propofols,  that 
the  firfl  would,  within  a few  years,  occalion 
the  exclufive  employment  of  Britifh-built 
Ihips  in  every  trade  where  any  privilege 
was  at  that  time  allowed  to  foreign-built 
(hips  cnvnedhy  Britifh  fubjecls.  The  fecond 
would,  by  means  of  the  builder’s  cenificate, 
pVevent  a fraudulent  ufe  of  regifters.  The 
third  propofal,  as  to  the  duty,  would  not 
more  than  compenfate  the  revenue  for  what 
G g it 
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PART  m.  it  would  receive  on  the  foreign  materials 
PEACE  1783,  lubjeft  to  duty  neceflarlly  iifcd  in  fhips 
^bis  kingdom  ; and  might  encou* 
•HIPS.  rage  the  building  of  (hips  in  Great  Britain, 
by  putting  the  builders  here,  and  thofc  in 
the  plantations,  on  a more  equal  footing. 


committee  of  privy  council  were  of 
mi^of  opinion,  thefe  regulations  Ihould,  without 
upon.  delay,  be  propofed  to  parliament ; but  that, 

inftead  of  the  oaths  recommended  for  the 
performance  of  adls  to  be  done,  the  com- 
pliance therewith  (hould  rather  be  enforced 
by  bonds  and  penalties  ; and  that  the  duty 
of  5I.  on  plantation -built  Ihips  Ihould  be 
poftponed  for  further  confideration  : and  as 
in  many  of  the  cafes  where  regifters  might 
have  been  obtained  contrary  to  the  laws 
then  in  force,  there  might  have  been  no 
fraudulent  intention,  the  committee 
were  of  opinion,  that  a power  fhould  be 
veiled  by  parliament  in  his  majefty  for  a 
limited  time  to  grant  relief  to  fuch  owners. 
Their  lordlhips  accordingly  on  7 April 
made  a report  to  his  majelly  to  that  effedl  ; 
and  at  the  fame  time  laid  before  his  majelly 
the  report  of  the  commillioncrs  of  the 
cuHoms. 
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r The  committee  for  trade  and  plantations 
then  proceeded  to  the  framing  of  a bill  to  be 
brought  into  parliament.  This  was  two 
months  inpalBng  through  both  Houfes ; and 
during  that  progrefs,  it  was  very  minutely 
examined,  both  within  and  without  doors, 
and  underwent  many  alterations. 


Part  ni. 

PEACE  172], 
TOA.  D.  179s. 
BRITISH 

• HIPS. 


Some  druggie  was  made  againd  the  in- 
tanded  claufe  for  preventing  owners  from 
changing  the  names  of  (hips  ; but  at  a 
numerous  meeting  of  merchants,  alTurers, 
and  owners  of  (liips,  where  this  claufe  was 
taken  into  confideration,  it  was  refolved, 
that  this  regulation  would  anfwer  a very 
good  and  falutary  purpofe,  and  would  pre* 
vent  many  frauds  being  committed  on  the 
merchants,  aflurers,  and  fair  traders,  who 
had  been  continually  expofed  to  impodtions 
and  great  lodes,  for  want  of  fuch  a regula- 
tion : and  this  refolution  was  communicated 
to  the  lords  of  the  committee  for  trade  and 
plantations. 

At  length  the  bill  pafled  into  a law, 
making  dat.  26.  Geo.  3.  c.  60.  intituled, 
•/£«  for  the  further  Increafe  and  Encourage- 
went  of  Shipping  and  Navigation ; and  the 
provilions  of  it  are  as  follows  : 

G g 2 The 
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FARTm.  The  aft  begins  by  ordaining,  that  no 
FBAreT?^  vcflel  foreign-built  (except  ftiipg 

British’*  Condemned  as  prize),  nor  any  fliip  or  veffel 
tnrrs.  built  ot  rebuilt  upon  a foreign  keel  or 
bottom,  in  the  manner  before  that  time 
pra(fUfed  and  allovred-«*<that  none  of  thefe 
(bips,  although  owned  by  Britifh  fubje&s, 
and  navigated  according  to  law,  Ihould  any 
longer  be  intitlcd  to  the  privileges  or 
advantages  of  a &iti(h-builc  (hip,  or  of  a 
Ihip  owned  by  Britifh  fubjeds.  But  to  this 
three  exceptions  of  a temporary  nature 
were  made  : Firft,  Any  foreign-built  fhip 
that  before  i May  1 786  belonged  wholly  to 
any  of  the  people  of  Great-Britain  or  Ireland, 
Guernfey,  Jerfey,  or  the  ifle  of  Man,  or  of 
any  of  the  beforementioned  colonies,  iflands, 
jTlantations,  or  territories,  navigated  ac> 
cording  to  law,  and  regiftered  in  the  manner 
directed  by  the  a6t,  were  to  continue  to 
pofTefs  the  privileges  of  foreign-built  (hips. 
Secondly,  Any  (hip  built  or  rebuilt  on  a 
foreign-made  keel  or  bottom,  andregiftered  , 
before  i May  1786  as  a Britifh  fhip. 
Thirdly,  Any  fuch  fhip  begun  to  berepabred 
or  rebuilt  before  i May  1786  may  be  ret 
giftered  under  this  aA,  on  an  order  fitms 
the  Gommiflioners  of  thecuflomsin  England 
ojr  Scotland,  if  k is  made  appear  to  them 
. upon 


Digitized  by  Google 


SHtPPIWG  AKD  NAVIGATION. 

Upon  oath,  that  fuch  (hip  was  ftranded  by 
aft  of  Providence,  and  not  with  a fraudulent 
intent,  and  was  at  the  time  of  fuch  ftranding 
ihe  property  of  fotue  foreigner  ; or  that 
fuch  (hip  was  a droit  of  admiralty,  and  was 
rendered  unfit  to  proceed  to  fea  without 
undergoing  a thorough  repair  in  this  king- 
dom," and  was  necelTarily  fold  for  the  bene- 
fit of  the  foreign  owner  ; or  being  a droit 
of  admiralty,  was  fold  under  an  order  or 
commiffion  from  the  court  of  admiralty, 
and  fairly  and  openly  purchafed  by  a Britilh 
fubjeft,  and  has  been  fo  much  repaired  fince 
it  was  his  property,  that  two-thirds  of  her 
at  lead  are  Britifli-buik. 

Such  were  the  deferiptions  of  (hips  to  be 
excluded  henceforward  from  the  privileges 
of  Britifh  (hipping,  and  fuch  the  peculiar 
circumftances  that  were  fuflfered  to  exempt 
from  exclufion  fome  which  came  under 
thofe  deferiptions. 

The  privileges  of  a Britilh-built  (hip 
were,  generally  fpeaking,  to  be  confined  to 
fuch  (hips  only  as  have  been  taken  and 
condemned  as  lawful  prize,  and  fuch  as  are 
wholly  of  the  built  of  Great  Britain  or 
Ireland,  Guernfey,  Jerfey,  or  the  ifle  of 
G g 3 Man, 
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Man,  or  of  fome  of  the  colonies^  plantations, 
iflands,  or  territories,  in  Afia,  Africa,  of 
America,  which  at  the  time  of  pafling  the 
aft,  or  at  the  time  o£  building  the  ftiip, 
belonged  to,  or  were  in  the  pofleflion  of, 
his  majefty  (a), 

StJcH,  and  fuch  only,  was  in  future  to  be 
the  qualification  of  a Britilh-built  fhip.  Tq 
this  alfo  were  fubjoincd  the  following 
exceptions  : Firft,  No  Ihip  is  to  be  deemed 
Britilb-built  which  fhall  be  rebuilt  or  re- 
paired in  any  foreign  port  or  place,  if  fuch 
repairs  exceed  fifteen  (hillings />«•  ton,  unlefs 
they  arc  ncccfiTary  by  rcafon  of  extraordinary 
damage  fuftained  during  her  abfence  from 
the  king’s  dominions,  and  to  enable  her  to 
perform  the  voyage  in  which  (he  js  then 
engaged,  and  to  return  in  fafety  to  fome 
place  in  the  king’s  dominions. 

Before  fuch  repairs  in  a foreign  port  arc 
made,  the  mafter  is  to  report  on  oath  the 
condition  of  the  fiiip  W the  BritKh  conful 
or  chief  Briti(h  ofiicer,  and  caufe  it  to  be 
furveyed  by  two  perfons  approved  by  him,  to 
deliver  in  writing  an  account  of  the  damage, 

fa)  Seft.  I. 

and 
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tnd  verify  before  him  upon  oath  the  parti- 
culars and  amount  of  the  repairs  ; that  they 
were  neceflary  to  enable  the  (hip  to  perform 
her  voyage,  and  return  to  fome  place  in  the 
king’s  dominions ; which  the  conful  is  to 
certify  under  his  hand  and  feal.  If  there  is 
no  conful  or  Britifh  officer,  then  thefe  par- 
ticulars are  to  be  verified  before  two  known 
Britifh  merchants,  whofe  certificate  is  to  be 
of  the  fame  force.  The  mafter,  at  the  firft 
port  where  he  arrives  in  the  king’s  domi- 
nions, is  to  make  oath  before  the  colleftor 
and  comptroller,  if  required  by  them  fo  to 
do,  of  the  nature  and  amount  of  the  charge 
or  expence  of  fuch  repairs  : and  if  the  re- 
pairs appear  to  exceed  fifteen  (hillings  per 
ton,  or  the  mafter  neglects  to  deliver  the 
certificate,  the  (hip  is  to  be  deemed  foreign- 
built  (a). 

Thus  far  the  adt  is  employed  upon  the 
hutU  of  (hips  : the  whole  of  the  remainder 
of  the  aft  is  taken  up  with  the  various  regu- 
lations about  regijleringy  which  we  (hall  now 
confider,  dating  them  as  briefly  as  the  nature 
of  them  will  allow.  It  was  deligned  to 
make  fome  alterations  and  amendments  in 

(o)  Se£l.  2. 
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PART  II T.  flat.  7.  & 8.  a.  and  to  extend  that  aA 
PEACE  1783,  to  Other  Ihips  titan  thofe  particularly  de^- 
Scribed  therein. 

B K 1 r J s H 

SHIPS.  ' 

Every  fliipor  veflel  having  a deck,  or 
being  of  the  burthen  of  fifteen  tons,  and 
belonging  to  a fubjed  in  Great  Britain,  or 
Guernfey,  Jerfey,  or  the  ifle  of  Man,  or 
any  colony,  plantation,  ifland,  or  territory, 
belonging  to  the  king,  is  to  be  regiftered 
' by  the  perfon  claiming  property  therein, 

who  is  to  obtain  a certificate  of  fuch  regiftry', 
in  the  form  given  in  the  ad,  from  the  col- 
ledor  and  comptroller,  if  in  Great  Britain 
or  the  ifle  of  Man  ; or  from  the  governor, 
lieutenant-governor,  or  commander  in  chief, 
and  the  principal  officer  of  the  cuftoms,  if 
in  Guernfey,  Jerfey,  or  any  colony  or  plan- 
tation {a). 

Such  certificate  is  not  to  be  granted  but 
in  the  port  to  which  the  (hip  properly 
belongs,  except  prize  fhips  condonned  in 
Guernfey,  Jerfey,  or  Man,  which  are  to  be 
regiftered  in  a particular  manner  ; and 
except  cafes  where  the  officers  are  fpecially 
authorized  by  the  commiffioners  of  tlic 

(a)  Seft.  3. 

cuftoms. 
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euftoms  fa).  The  port  to  which  a (hip  m. 

(hall  be  deemed  to  belong,  is  the  port  from 
and  to  which  (he  ufually  trades,  or,  being  a 
Dew  (hip,  (hall  intend  to  trade,  and  at  pr 
near  which  the  hufband,  or  acting  and  ma> 
naging  owner,  ufually  refidcs  (^).  No  (hip 
the  property  of  the  king  or  royal  family, 
nor  any  lighters,  barges,  boats,  or  velTels, 
of  any  built  or  deferiptjon  whatever,  ufed 
folely  in  rivers  or  inland  navigation  ( c)  need 
beregiftered  ; and  no  fliip  built  in  the  United 
States,  or  owned  by  the  peoplethereof,  during 
the  time  the  prohibitory  afts  were  in  force,  and 
not  before  regiftered,isintitled  toberegiller- 
ed,  unlefs  it  has  been  condemned  as  prize,  or 
having  been  ftranded  (hall  have  been  built 
or  rebuilt,  and  regiftered  in  the  manner 
before  praftifed  and  allowed  («/).  No  fub* 
jedl  whofe  ufual  refidence  is  out  of  the 
king’s  dominions  (hall,  during  fuch  refi- 
dence,  be  intitled  to  be  owner  in  whole  or 
in  part  of  a Brltilh  (hip  to  be  regiftered 
under  this  aft,  unlefs  he  is  a member  of 
fome  Britifti  faftory,  or  agent  for,  or  partner 
in,  any  houfe  or  copartnerfhip  aftually 
carrying  on  trade  in  Great  Britain  or  Ire- 
land {e). 

4.  (h)  Seft.  5.  (0  Se«.  6. 

[d)  Sea.  7.  (e)  Sea.  8.  ; 

The 


Digitized  by  Google 


HISTORY  OF  THE  LAIY  OF 


V 

TAET  ni.  The  oath  prefcribcd  in  the  flat.  7.  & B. 
riiACE  17*3,  3*  is  repealed,  and  another  oath,  the 

form  of  which  is  given  in  the  aft,  is  required 
JO  be  taken  and  fubferibed  before  the  pafoa 
making  the  regiftry  and  granting  the  certi- 
ficarc.  This  oath  is  to  be  taken  by  the 
owner  ; and,  if  there  arc  two  joint  owners* 
by  both,  if  they  both  live  within  twenty 
miles  of  the  port,  otherwife  by  one  : if 
more  than  two,  then  by  the  greater  parr, 
not  exceeding  three,  if  fuch  greater  number 
of  them  are  refident  within  twenty  miles 
of  the  port  ; or  by  one,  if  all  (hall  be  reC- 
dent  at  a greater  diftance  (a)  ; and  where 
one  of  three  joint -owners  takes  the  oath, 
he  is  alfo  to  fwear,  that  thofe  who  are  abfcnc 
are  not  refident  w'ithin  twenty  miles  of  Lon- 
don, and  have  not  wilfully  abfented  in  order 
to  avoid  the  oath,  or  are  prevented  by  ill- 
nefs  (if). 

That  the  proper  officers  may  beafeer- 
tained  of  the  Ihip  to  be  regiftered,  one  or 
more  perfons  are  to  be  appointed  by  the 
commiflloncrs  of  the  cuftoms  in  England 
and  Scotland,  and  by  the  governors  in  the 
plantations,  for  examining  and  admeafuring 

(u)  Sf£i.  10. 

(^)  Seft.  II.  See  in  the  Appendix  the  formof  theoath. 
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n^iips,  as  to  the  particulars  contained  in  the  ' t m. 
certificate ; and  he  is  to  deliver  an  account  peace  17*3, 
thereof  to  the  perfon  who  is  to  make  the  re- 
giftry  and  grant  the  certificate  ; fome  perfon  »hi**** 
gittepding  on  the  part  of  the  owners  is  alfo  to 
fign  his  name  to  the  certificate  of  fucb  fur- 
veying  officer,  if  he  agrees  to  the  contents 
of  the  account  (a).  If  fuch  officer  give 
falfe  deferiptions  of  any  of  the  particulars  fo 
required  in  the  certificate,  or  any  perfon 
maltes  a ffilfe  regider,  or  grants  a falfe 
cenificatc,  he  is  to  forfeit  lool  (5).  Be- 
caufe  fliips  cannot  always  be  brought  on 
(bore  to  be  ipeafured,  a rule  is  laid  down 
in  the  adl,  to  be  obferved  in  meafuring  them 
afloat  ( c). 

A BOND  is  to  be  entered  into  by  the  The  Pond, 
mafter,  and  fuch  of  the  owners  as  perfonally 
attend,  at  the  time  of  obtaining  the  certifi- 
cate of  regiftry,  conditioned,  that  the  certi- 
ficate lhall  not  be  fold,  lent,  or  otherwife 
difpofed  of,  and  lhail  be  folely  made  ufe  of 
for  the  fervice  of  that  fhip  ; and  that  in 
cafe  the  fliip  fliall  be  loft  or  taken,  burnt  or 
broken  up,  or  otherwife  prevented  from 
returning  to  the  port  to  which  Ihe  belongs, 

(a)  Seft.  11.  (h)  Seft.  13.  (f)  SeS.  14. 
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the  certificate,  if  preferved,  fliall  be  deli- 
vered up,  wiihinone  month  after  the  arrival 
of  the  mafter  in  the  king’s  dominions^  to 
the  colledor  and  comptroller  of  fome  port  , 
in  Great  Britain  or  the  ifle  of  Man,  or  oP 
the  Britilh  plantations,  or  to  the  governor  or 
lieutenant-governor  of  Guernfey  or  Jerfey  ; 
and  that  if  any  foreigner  fhall  become  inti- 
tled  to  the  whole  or  any  lhare  or  intereft  in 
the  fhip,  the  certificate  fltall  be  delivered  up, 
within  feven  days  after  fuch  transfer  of 
property,  to  the  perfon  authorized  to  make 
regiftry  and  grant  certificates,  if  fuch  tranf- 
fer  fliall  be  within  the  limits  of  any  port  in 
Great  Britain, Guernfey,  Jerfey,  Man,  or  the  . 
Britifli  colonies  ; and  if  in  any  foreign 
port,  then  to  the  conful  or  other  chief  Britiftv 
officer  refident  there  ; and  if  at  fea,  then  to 
the  conful  or  other  Britilh  officer  at  the 
firfl  port  where  the  fliip  fliall  arrive,  imme- 
diately after  arrival  ; or  if  the  port  at  which 
he  firfl:  arrives  is  in  Great  Britain,  Guernfey, 
Jerfey,  Man,  or  the  colonies,  then  within 
fourteen  davs  after  arrival  ; and  if  there  is 
any  Mediterranean  pafs,  it  is  to  be  delivered 
up,  together  with  the  certificate  of  regiftry. 

1 he  certificates  arc  to  be  tranfmitted  to  the 
coramilfioners  of  the  cuftonis,  and  the  Me- 
diterranean pafl'cs  to  the  admiralty  (a). 

(<i)  Seft.  15. 
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The  next  alteration  regards  the  indorfe- 
ment  direded  to  be  made  on  the  certificate 
of  regiftry  by  flat.  7.  & Z.Will.  3.  Befides 
that  indorfement, there  is  alfo  to  be  indorfed, 
before  two  witnefles,  the  town,  place,  or 
parifh,  where  the  perfon  refides  to  whom 
the  transfer  is  made  ; or,  if  he  lives  in  fome 
Britifh  faftory,  the  name  thereof ; if  in 
fome  foreign  town,  and  he  is  not  member  of 
fome  Britilh  fadory,  the  name  of  the  town, 
and  alfo  the  name  of  the  houfe  or  copartner^ 
(hip  in  Great  Britain  or  Ireland  whoie  agent 
or  partner  he  is ; and  the  perfon  to  whom 
the  transfer  is  made,  is  to  deliver  a copy  of 
fuch  indorfement  to  the  perfon  authorized 
to  make  regiftry  and  grant  certificates,  who 
is  to  caufean  entry  thereof  to  be  indorfed  on 
the  oath  upon  which  the  original  certificate 
of  regiftiy  was  obtained,  to  make  a me- 
morandum of  it  in  the  Book  of  Regitlers, 
and  give  notice  thereof  to  the  commiffioners 
of  cuftoms  in  England  or  Scotland  under 
whom  they  ad  {a). 

As  often  as  the  property  of  a fhip  is  tranf- 
ferred  from  one  Britifh  fubjed  to  another, 
in  whole  or  in  part,  the  certificate  of  the 

• (d)  Sc£l.  16. 
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regiftry  is  to  be  truly  and  accurately  rtf- 
cited  in  words  at  length  in  the  bill  or  other 
inftrument  of  fale,  otherwife  the  bill  of  falc 
is  to  be  void  (aj.  As  often  as  the  mailer  is 
changed,  the  certificate  of  regiftry  is  to  be 
delivered  by  the  mailer  or  owner  at  the  port 
where  the  change  is  made  to  the  perfon  au- 
thorifed  there  to  grant  certificates,  who  is 
to  indorfe  and  fubferibe  a memorandum  of 
fuch  change,  and  give  notice  thereof  to  the 
officer  at  the  port  where  the  Ihip  was  lall 
regillered,  who  is  to  make  a memorandum 
of  it  in  the  Book  of  Regillers,  and  give  no- 
tice of  the  tranfadion  to  the  commilfioners 
of  the  culloms  (l>). 

Irhasbeen  before  noticed,  that  the  chang- 
ing of  the  names  of  Ihips  had  been  a mode 
long  praflifed  for  defeating  the  effedt  of 
the  regifter-laws.  To  prevent  this  in 
future,  owners  arc  not  to  change  the  name 
by  which  a fiiip  was  firll  regillered ; and 
they  are,  within  a month  after  the  firll  re- 
gillering,  to  paint  in  fome  confpicuous  part 
of  the  Hern,  in  letters  of  four  inches  length, 

CaJ  Seft.  17.  ci’J  Sedk  18. 
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the  name  of  the  fhip ; and  any  owner  or 
mader  obliterating  or  concealing  the  name 
fo  painted  (unlefs  in  fquare-rigged  vclTels 
in  time  of  war),  or  in  any  written  or  printed 
paper  defcribing  a fhip  by  any  other  name 
than  that  by  which  (he  was  regiflered,  or  ver- 
bally defcribing  her  by  any  other  name  to 
an  officer  of  the  cuftoms,  is  to  forfeit 
lool.  (a). 

Persons  applying  for  regiftry  for  any 
(hip  built  after  i Aug.  1786,  are  to  produce  a 
true  account,  under  the  hands  of  the  builder, 
of  the  time  and  place  of  building,  the 
tonnage,  and  the  name  of  the  firft  purchafer, 
and  make  oath  that  the  (hip  in  queflion  is 
the  famef^). 

Ip  a certificate  of  regiftry  obtained  under 
this  adl  is  loft  or  miftaid,  a regiftry  or  certi- 
ficate de  novo  may  be  granted  according 
to  the  regulations  of  ftat.  15.  Geo.  2.  c.  31. 
provided  the  fecurity  above  required  be 
given,  and.  the  oath  prel'cribed  by  this  a£t 
be  taken  inftead  of  that  preferibed  by  ftat. 
15.  Geo.  2.  c.  31.  (c). 

(<)  Seft.  19.  {h)  Se£i.  20,  at.  (r)  Se£l  22,  23. 
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If  a (hip  (hall,  after  regiftering,  be  al- 
tered in  form  or  bunhen,  or  be  converted 
from  a (loop  into  a brigantine,  or  from  any 
one  denomination  of  ve(Tel  to  another  by 
the  mode  of  rigging  or  fitting,  (he  muft  be 
regiftered  de  novo,  as  foon  as  (he  returns  to 
the  port  to  which  (be  belongs,  or  to  any 
other  port  where  (he  may  be  legally  re- 
giftered, otherwife  (he  will  be  deemed  a 
foreign  (hip  (a). 


The  owners  of  prlze-(hips,  b^ore  re- 
giftering, are  to  produce  a certificate  of  the 
condemnation  under  the  hand  and  feal  of 
the  judge,  and  alfo  an  account  of  the  parti- 
culars contained  in  the  before-mentioned 
certificate,  to  be  made  and  fubferibed  by 
(kilful  perfons  appointed  by  the  court  to 
furvey  the  (hip  ; and  they  are  to  make  oath 
that  the  (hip  in  queftion  is  the  fame  men- 
tioned in  the  judge’s  certificate  Prizes 
condemned  in  Guernfey,  Jerfey,  orthelfle 
of  Man,  are  to  be  regiftered  at  South- 
ampton, Weymouth,  Exeter,  Plymouth, 
Falmouth,  L.ivcrpool,  or  Whitehaven  ft/. 
This  was  to  fecure^the  duties  payable  ort 
fuch  fliips ; and,  for  the  fame  purpofe, 


faj  Seft.  24.  {1)  Sc(S.  25.  (f)  Seft.  26. 
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^hen  fuch  prizes  are  regiftered  in  the  plan*  lu. 

iationS)  an  exaft  and  particular  account  is  pbace  17S3, 
to  be  joined  to  the  certificate  of  regiftry  of  butub** 
the  film  the  fhip  fold  for,  verified  by  the  ' 
oath  of  the  perfon  applying  for  the  re- 
giftcr  (a). 


In  order  to  make  the  affair  of  regiftering 
tnore  clear,  a diftinflion  was  to  be  made 
between  Britilh-bUilt  (hips,  which  are  alone 
qualified  for  the  plantation-trade,  and  fuch 
foreigil  (hipS,  as  are  owned  by  Britifh 
fubje&s,  and  can  only  be  employed  in  the 
European  trade,  in  which  they  are  allowed  to 
' continue  till  they  are  worn-out,  it  was 
ordained^  that  the  certificates  (hould  diffin- 
guhh  the  (hips  in  thcfe  two  ways,  either  by 
being  intituled,  of  Britijh  Plantatio* 

Regiftry ; or.  Certificate  of  Foreign  Ship's-  Re- 
giftry  for  the  European  Trade,  Britijh  Fro- 
perty{b)\ 

To  carry  this  part  of  the  aft  into  com* 
plete  execution,  and  to  put  an  end  to  the 
fraudulent  praftice  of  foreign  (hips  trading 
to  the  plantations  under  cenificates,  that  had 
been  illegally  granted,  it  was  refolved  to 

(a)  Sea.  37.  (^)  Sea.  38. 
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FA»t  in.^  call  in  all  former  rcgifters ; and  the  cant-* 
MACE  178J,  miffioncrs  of  the  cuftoms  were  to  give  pub- 
notice  that  certificates  of  regiftry  would 
AHivi.  be  granted,  at  a ceftain  reafonable  time,  to 
all  (hips  legally  entitled  to  them ; and  all 
owners  of  (hips',  not  before  required  to  be 
regiftered,  were,  at  the  expiration  of  that 
notice,  to  caufe  their  (hips  to  be  regiftered, 
and  obtain  a certificate  according  to  this 
aft.  With  refpeft  to  thofe  before  re- 
giftered, they  were  to  caufe  them  to  be 
again  regiftered,  and  obtain  a certificate  ac- 
cording to  this  aft,  and  deliver  up  the  re.* 
gifter  before  granted ; or  if  it  had  been  loft 
or  miHaid,  make  oath  thereof,  and  give  fe- 
curity  in  the  fame  manner  as  is  required  by 
ftati  15.  Geo.  2.  in  the  cafe  of  regifters  and 
certificates  de  novo  (a).  Certain  periods 
after  the  expiration  of  that  notice  were  al- 
lowed for  (hips  to  come  in,  according  as 
they  belonged  to  the  Briti(h  dominions  in 
Europe,  or  thofe  in  the  more  diftant  pans 
of  the  world. 

At  the  end  of  thofe  periods  no  regifter 
or  cenificate  was  to  be  in  force  but  fuch  as 
was  granted  by  virtue  of  this  aft  (b) ; unlds 

(«)  Scd.  29.  (6)  Sea.  30. 

where 
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>vhere  fome  unavoidable  neceflity  or  rea* 
fonable  caufe  (hould  have  prevented  any 
fliip  from  returning  to  the  port  to  which  (he 
belongs ; and  then  the  commilTioners  of  the 
cuftoms,  on  proof  thereof  made  to  their  fa- 
tisfadtion>  might  caufe  the  (hip  to  be  re- 
giftered  (a). 

No  fuch  (hip  after  her  firft  arrival  at  the 
port  to  which  (he  belonged,  at  the  expiration 
of  the  above  notice,  was  to  be  permitted  to 
clear  out  asaBritilh  (hip,  or  was  to  be  entitled 
in  any  wife  to  the  privileges  of  a Britilh  (hip, 
unlefs  the  owner  had  obtained  a certilicatc 
according  to  the  diredtions  of  this  ad ; and 
any  (hip  departing  from  port,  without  being 
lb  regidered,  and  having  obtained  a certi- 
ficate) is  to  be  forfeited  (i).  If,  after 
the  expiration  of  the  above  notice,  any  (hip, 
being  fquare-rigged,  (hould  be  found  in 
any  port  within  the  diftance  of  twenty 
leagues  by  water  from  that  to  which  (he 
belongs,  or  not  being  fquare-rigged,  be 
found  in  any  port  but  that  to  which  (he  be- 
longs, without  having  obtained  a certificate 
of  regiftry,  the  principal  officer  of  the  port 
-is  CO  detain  fuch  (hip  until  the  mailer  give 

(«)  Sea.  31.  (i)  Sea.  3». 
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FAkTtii.  bond  in  a penal  fum  (which  is  propor- 
»-7acb~i78i,  tioned  to  the  different  tonnage  of  fhips), 
toA.D.  i79».  with  condition  that  he  will  forthwith  (or, 
»Hin.  being  employed  in  the  Newfoiindland-filh- 
ery,  at  the  end  of  the  fifhing-feafon)  repaif 
with  her  to  the  port  to  which  fhe  belongs, 
and  there  caufe  her  to  be  regiftered,  and 
obtain  a cenificate,  and  produce  the  fame 
to  the  officer  at  a certain  time  to  be  li- 
mited in  the  bond,  according  to  the  diftance 
of  the  port  and  the  nature  oT  her  Toyage. 

% 

In  the  cafe  of  fquare  rigged  Ihips  fo 
circumftanced,  or  if  the  water  of  the  port 
to  which  a fquare-rigged  fliip  belongs  is  fo 
(hallow  as  not  to  admit  her  without  danger, 
in  either  of  thofe  two  cafes,  the  maftcf  is, 
within  forty-eight  hours,  to  make  known 
his  arrival  to  the  colledor  and  ccmiptroller, 
and  require  him  to  caufe  his  Ihip  to  be 
furveyed ; andfoch  furvey  (hall  be  certified,  as 
before  direfted,  and  the  certificate  fhall  be 
tranfmitted  by  the  officer  to  die  officer  at  the 
port  to  which  the  fhip  belongs  j who,  upon 
that  and  other  requifites  being  complied 
with,  is  to  regifter  the  (hip  and  grant  a cer- 
tificate ; and  the  officer  of  the  firft  port  may 
detain  fuch  fhip  till  the  furvey  is  made  (a), 
{a)  Se&.  33. 

Th* 
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The  mafters  of  (hips  are,  on  demand,  > * a t m. 
to  produce  their  certificates  to  the  principal  p*ace  17*?, 
officer  in  any  port  in  his  majefty’s  domi- 
nions,  or  to  the  Britilh  conful  or  chief  of- 
ficer  in  any  foreign  port,  in  order  to  fatisfy 
them  that  (he  has  been  properly  regUlercd ; 
under  the  penalty  of  lool.  (a). 

The  officers  are  to  number  progreffively 
the  certificates  as  they  are  granted,  begin- 
ning afrefh  at  the  commencement  of  every 
yeat.  They  are  to  enter  an  exaft  copy  of 
each  certificate  in  a book,  and  within  one 
month  tranfmit  to  the  commiffioners  of  the 
cufioms  a true  and  e:ta£t  copy,  together  with 
the  number  thereof,  under  the  penalty  of 
lool.  for  the  firfi:  ofience,  and  for  the  fecond 
offence  200I.  and  under  pain  of  difmiflal 
from  office  (b). 


The  commiffioners  of  the  cuftoms  in 
Scotland  are  to  tranfmit  copies  of  certificates 
granted  by  them  or  their  officers  to  the  com- 
miffioners of  the  cuftoms  in  England  ( c). 
The  fees  of  regiftry  are  fpecially  limited  by 
the  a/£i(d).  ^ 

Lastly,  it  was  declared,  that  all  former 
afts  made  for  the  regiftry  of  ftiips  fliould  be 

(a)  ScA.  34.  {6)  SeA.  35.  (<-)  SeA.  36. 

fJJ  Sea.  57. 
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aft  to  be  regiftered  (a). 

TO  A.  D.  f 791* 

iHiF*.  Sue  H is  the  detail  of  regulations  contained 
in  this  aft.  To  thefe  are  fubjoined  two 
provifions  of  a fpccial  nature ; the  one  re- 
garding (hips  whofe  owners  were  fuppofed 
to  have  a claim  of  merit,  and  were  to  be 
indulged  with  a regifter,  although  by  the 
terms  of  this  law  they  were  not  entitled  to 
it ; the  other  refpefts  (hips  belonging  to  the 
kingdom  of  Ireland. 

At  the  time  of  evacuating  the  countries 
held  by  his  majefty’s  forces  in  America, 
, many  families  who  had  property  in  (hips, 

removed  into  the  BritKh  colonies.  To  fuch 
perfons,  and  alfo  to  others  who  had  the 
fame  fort  of  property,  and  had  rendered 
fervices  to  the  caufe  of  Great  Britain,  the 
king’s  governors  and  officers  of  the  cuftom^ 
had  gr^tnted  or  promifed  regifters.  Again, 
regifters  hac|  been  granted  or  promifed  to 
other  (hips  by  governors,  under  a mifeon- 
ception  of  the  law,  and  the  property  of 
thofe  (hips  hftd  been,  bond  fidiy  transferred 
.|o  others  of  the  king’s  fubjedls,  whq  under 

(a)  Sea.  43. 

proteftion 
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proteftion  thereof  continued  to  employ 
them.  It  was  now  thought  proper,  in  con- 
fnleration  of  ;he  merit  belonging  to  the  firll 
defeription  of  owners,  and  wherever  in  the 
latter  cafe  no  fraud  or  collufion  appeared,  that 
thefe  (hips  (hould  be  admitted  to  a regiftry. 
Accordingly  power  was  given  to  hjs  majefty 
in  council  to  order  any  (hip  of  the  above 
deferiptions  to  be  regiftered,  and  have  a 
certificate,  and  to  dired  all  proceedings  to 
be  flayed  in  fuits  commenced  for  condemr 
nation  of  fuch  (hips,  upon  fuch  terms  and 
conditions  as  he  in  his  wifdom  (hould  think 
fit  (a).  Governors  in  the  plantations  were 
in  like  manner  empowered  to  caufe  all  pro> 
ceedingsin  fuits  of  the  fame  kind  to  hedayedy 
if  they  faw  jud  caufe  for  fo  doing,  until  his 
majedy’s  pleafure  was  known ; they  were  to 
traqfmit  hither  copies  of  the  proceedings, 
together  with  their  reafons  for  cauflng  them 
to  be  dayed 

The  provifion  refpeding  Ireland  was,  for 
continuing  to  (hips  belonging  to  perfons  re- 
dding in  Ireland,  the  privileges,  they  were 
entitled  to  before  the  paf&ng  of  this  ad, 
until  the  end  of  four  months  after  the  com- 

(a)  Sed.  38.  {i)  Sefi.  39. 

H h 4 naencement 


r A R T JIl. 

» — 

PEACK  1783, 
TOA.  O.  t79*. 

briti*h 

tatr*. 


Digitized  by  Google 


47*  HlfTORT  OF  THE  tAW  OF 

TAfcTTii.  mencement  of  the  next  feihon  of  the  Irifh 
FEACE  i7*j,  parliament ; in  which  feffion  it  was  expedcd 
^Vriti^h  * an  aft  would  be  paflfed  fimilar  to  this, 
•HIP*.  for  regifterjng  the  ftiips  of  that  kingdom  j 
and  therefore  the  aft  further  goes  on  to 
provide,  that  from  the  end  of  thofe  fout 
months  every  (hip  regiftcrcd  in  any  port  of 
Ireland,  under  regulations  fimilar  to  thofe 
in  the  prcfent  aft,  fhould  continue  to  enjoy 
the  privileges  of  a Britilh-built  (hip,  or  fo- 
reign-built ihip  owned  by  the  king’s  fub- 
jefts,  as  the  cafe  might  be,  according  to 
the  provifions  of  this  aft  fa). 

In  the  following  feffion  of  the  Irilh  par- 
liament an  aft  was  palTed  containing  fimilar 
regulations  about  fhipping  and  navigation  ; 
and  the  Englifh  parliament  in  ftat.  27.  Geo.  3. 
e.  19.  confirmed  exprefsly  to  Irifh  fhips  re- 
giftered  under  that  aft,  the  privileges  of 
Britifh-built  or  foreign-built. fhips,  as  the 
cafe  might  be ; thofe  regiftered  under  the 
former  laws  were  to  enjoy  the  fame  pri- 
•vileges,  as  the  cafe  might  be,  till  the  ex- 
piration of  the  time  appointed  by  the  com- 
miffioners  of  the  revenue  in  Ireland  for  re^ 
giflering  under  the  new  aft  (b).  But  if  any 

(a)  Se£f.  44.  (^)  SeQ.  1,  ^ 

' Irifh 
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IHlh  (hip  (hould  have  been  prevented  by  p * » t m. 
ynavoidable  neceffity  or  reafonable  caqfe  peace  lygj, 
from  returning  to  port  in  Ireland,  and  the 
fame  was  proved  to  the  f^tisfaftion  of  the 
commiflioners*  of  the  cuftoms  in  England 
and  Scotland,  they  might  permit  fuch  (hip 
to  enjoy  the  privilege  for  that  time  only, 
and  to  clear  out  to  her  port  in  Ireland,  and 
fo  no  other  port,  for  the  purpofe  of  bcinj^ 
yegiftered  (a). 

I • 

The  plan  of  regulations  made  by  (Ut,  Amendmenu 
a6.  Geo.  3,  were  not  fo  well  confidered,  but 
that  the  experience  of  a few  months  pointed 
out  fomething  to  .amend  in  a piece  of  ma- 
chinery fo  extenfive  apd  complicated  as  this. 

Some  of  thefe  dcfefts  were  corre^ed  in  ftat. 
ay.  Geo.  3.  juft  quoted. 

Thus,  in  the  oath  to  bemken  by  owners  for 
the  purpofe  of  obtaining  the  regiftry,  the  per- 
fon  taking  the  oath  is  to  fwear,  amongft other 
things,  that  he  has  not,  nor  has  any  of  the 
other  owners  to  the  beft  of  his  knowledge 
and  belief,  taken  an  oath  of  allegiance  to 
any  foreign  ftate  whatever,  except  under 
the  terms  of  fome  capitulation.  This, 

(a)  ScA.  5. 

though 
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though  aimed  chiefly  at  Americans,  was 
found  fo  largely  worded  as  to  compre- 
hend perfons  reflding  abroad  in  fadories 
and  in  foreign  towns,  who  were  objeds  ra- 
ther of  praife  than  of  blame ; it  was  there- 
fore provided,  that  an  oath  taken  for  the 
foie  purpofe  of  acquiring  the  rights  of  a ci- 
tizen or  burgher  in  any  foreign  city  or 
.town  in  Europe^  to  he  enjoyed  only  during 
refidence  there,  and  for  a limited  time  after 
fuch  refidence,  fhould  not  be  deemed  an 
oath  of  allegiance  within  the  meaning  of 
this  ad  {a). 

how's,  the  oath,  as  far  as  it  regarded 
the  property  in  the  fhip,  could  not  ftridly 
be  taken  by  any  one  where  the  fhip  be- 
longed to  the  Eaft  India  Company,  or  any 
other  body  corporate ; a new  oath  therefore 
was  devifed  to  be  taken  by  the  fecretary  or 
any  other  o^cet  authorifed  by  the  Com- 
pany (b). 

Doubts  had  arifen  whethCTthe  bond  to  be 
given  on  regiftering  could  be  entered  into 
at  any  other  port  than  that  where  the  fhip 
was  reqvured  to  be  regiftered : it  was  now 

(a)  Sea.  4.  (0  Sea.  5. 

ordained. 
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•rdaincd,  that  the  commillioners  of  the  partiu. 
cuftoms  and  the  governors  abroad  might, ' peace  17*3, 
■where  it  feemed  to  them  expedient,  permit 
fuch  bond  to  be  tAen  before  any  perfon  *hip*. 
whatever,  and  in  fuch  manner,  and  at  fuch 
port,  as  they  ftiould  judge  fit  (a).  It  was 
alfo  ordained,  that  every  new  matter  of  the 
(hip  fliall  give  a frefh  band ; and  an  indorfc- 
ment  being  made  toties  quQties  of  fuch  new 
bonds  on  the  original  bond,  (hall  from 
thenceforward  be  a difcharge  of  it,  as  far 
as  regards  the  former  matter 

It  was  thought  that  in  the  ifland  of  Nezo^ 
fouttdland,  and  in  the  provinces  of  §uebec^ 

Nova  Scotia,  and  New  Brunjwick,  there  was 
not  a fufficienf  ’ number  of  officers  to  carry 
the  ad  into  execution,  and  that  difficulties 
■would,  qn  that  account,  he  occafioned  to 
fmall  velTels  carrying  on  the  fifliery  and 
trading  coattwife  in  thofe  parts;  it  was 
therefore  ordained,  that  no  velfel  not  ex- 
ceedingthirty  tons,andnot  having  awhole  or 
fixeddeck,  and  being  employed  inthefifhery 
on  the  banks  of  the  (hore  of  Newfoundland 
and  the  parts  adjacent,  or  on  the  banks  or 
(bores  of  the  provinces  of  ^^bec.  Nova  Scotia, 

(a)  Sea.  6.  (4)  Sea.  7. 
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f A R T iti.  or  New  Brunfwiek,  adjacent  to  the  gulph  of 
>eace’i78j^  St.  Lawrence^  and  to  the  north  of  Cape  Canfa^ 
iflands  within  ihc  fame,  or  trading 
coaftwife  within  thofe  limits,  (hall  be  fubi 
jeft  to  be  regiftcred  under  flat.  26.  Geo.  3 (q). 

Again,  many  (hips  were  built  in  thofe 
places  on  account  of  owners  refiding  in  the 
king’s  European  dominions,  which  could 
not  for  that  reafon  be  regiftcred  in  thofe 
places  ; it  was  now  provided,  that  fuch  (hips 
might  be  regiftcred  there  on  the  hulband 
or  principal  agent  of  them  taking  the  oath  ; 
and  the  certificate  fo  granted  is  to  be  of 
force  till  they  arrive  at  fome  port  ;n  tho. 
king’s  European  dominions,  where  they 
may  be  regiftcred  on  the  oath  of  the  own-, 
ers,  and  no  longer;  upon  their  arrival 
fuch  certificate  i?  to  be  given  up  to  be  can- 
celled (^). 

Lastly,  in  explanation  of  the  fenfe  of 
that  aft  in  general,  it  was  declared,  that  all 
(hips  pronounced  by  that  aft  not  to  be  en- 
titled to  the  privileges  of  a Britilh  built 
(hip,  or  of  a (hip  owned  by  Britilh  fubjefts, 
and  all  (hips  not  regiftered  according  to 

(d)  SeA.  8.  (i)  Sea.  9; 

that 
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that  adt,  (hall,  although  they  may  be  owned 
by  bis  majedy^s  fubjefts,  be  deemed,  to  all 
intents  and  purpofesj  as  alien  (hips  (a)t. 

While  the  filbjeft  of  Briti(h  (hipping 
was  under  confiderltion,  it  was  obferved, 
that  the  quantity  of  foreign  (hips  employed 
in  the  importation  of  goods  from  Denmark, 
Norway,  Sweden,  and  the  Eaft  Country, 
was  much  greater  in  proportion  to  the  BritKh, 
than  the  foreign  tonnage  employed  in 
other  trades  ; and  that  it  was  increafing  in 
general,  and  the  Britilh  (hipping  employed 
in  fome  of  thefe  trades  was  at  the  fame  time 
decreadngi  The  lords  of  the  committee  for 
trade  were  defirous,  that  fome  meafures 
(hould  be  taken  to  prevent  this  increafe  of 
foreign  (hipping,  and  to  promote  that  of 
Briti(h  ; and  they  propofed  for  the  confide* 
ration  of  the  board  of  ctiftoms,  whether  it 
might  not  be  proper  to  augment  the  duty 
called  the  aliens’  duty,  or  petty  cuftom,  on 
Tuch  of  the  goods  enumerated  and  deferibed 
in  the  eighth  and  ninth  fe^iohs  of  the 
of  Navigation  as  were  now  fubje<fl  to  it,  and 
were  imported  from  the  beforementioned 
countries ; and  whether  fueh  inaeafe  would 

(«)  Seft.  1}. 

materially 
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PART  irt.  tnaterially  operate  to  increafe  the  burtheni 
Vbace  1783I  on,  and  confequently  the  prices  of,  thofe 
articles,  if  fuch  duty  were  increafed  gra- 
•Hipi.  dually:  that  is,  by  making  it  double  from 
I Jartuiry  1787,  and  treble  froth  1 January 
1788  : and  if  they  thought  this  inconve- 
nience would  happen,  then  they  were  called 
upon  to  confider,  whether  fome  advantage 
might  not  be  given  to  Britifli-built  (hips 
employed  in  thofe  trades,  by  lowering  the 
duties  on  thofe  articles  when  imported  irt 
fuch  (liips : or  whether  both  thefe  methods 
might  not  be  purfued  in  fuch  proportions  as 
might  bed  attain  the  end  propofed^  and  not 
materially  affed  the  revenue* 

This  enquiry  brought  before  the  board 
of  cuftoms  the  meafures  which  had  been 
purfued  in  former  times,  for  encouraging 
Britifh  (hipping  ; and  from  the  elTed  of 
thofe  meafures  they  colleded  what  api 
peared  the  mod  probable  remedy  on  the 
prefent  occafion.  They  obferved,  that  the 
high  duty  impofed  by  the  Aft  of  Naviga- 
tion, and  other  afts,  on  wines  imported  irt 
foreign  (hips,  had  given  a decided  prefer- 
ence  to  Briti(h  (hips  ; infomuch  that  little 
or  no  wine  was  ever  imported  in  a foreign 
(hip,  not  even  from  Portugal,  in  Portuguefe 

(hipping. 
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Chipping,  except  in  time  of  war  : that  the 
alien  duty  upon  the  other  articles  was  at  the 
period  whenimpofed  confiderable,  being  no 
lefs  than  25I.  per  cent,  on  the  duty  then 
payable  on  thofe  articles  ; and  no  part  of 
this  was  drawn  back  on  exportation,  except 
in  the  cafe  of  currants*  But,  on  the  other 
hand,  it  was  obferved,  this  high  duty  did 
not  operate  as  an  inducement  with  foreign 
merchants  to  employ  Englilh  fhips,  becaufe 
foreign  merchants  were  at  that  i\mt  perfonally 
liable  to  the  payment  of  aliens’  duty  on  their 
merchandize,  without  regard  to  any  di* 
(tinffion  of  (hipping  ; from  which  duty, 
indeed,  they  had  been  relieved  by  (lat. 
24.  Geo.  3.  c.  10.  and  in  that  refpedt  they 
were  now  put  on  an  equal  footing  with  the 
Briti(h  merchant. 

It  was  lamented,  that  in  the  traft  of  time 
which  had  elapfed  fince  the  Aft  of  Naviga* 
tion,  when  this  aliens’  duty  was  impofed, 
upon  all  the  occafions  of  impofing  addi* 
tional  duties,  as  had  been  done  from  time 
to  time,  to  fupply  the  exigencies  of  the 
State,  there  had  not  been  (hewn  fo  much 
attention,  as(hould  have  been,  to  the  encou* 
ragement  of  Briti(h  (hipping  The  articles 
enumerated  and  deferibed  in  the  eighth 

and 
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an^  ninth  fedlions  of  that  ad,  when  imi 
ported  in  a foreign  (hip,  now  became  fub- 
jed  to  a very  inconfiderable  additioiial  duty; 
The  preference  given  to  Britilh  (hippingj 
in  the  ad  of  tonnage  and  poundage,  by 
eafement  in  duties,  was  confined  to  very 
few  inftances ; the  inftances  in  which  fuch 
preference  had  been  given  in  the  impofition 
of  duties  fince  that  ad  were  few ; fo  that* 
bpon  the  whole,  it  did  not  feem,  that  Britifh 
(hipping  had  received  fo  much  favour  as  might 
kavc  been  conferred  on  it,  by  properly  im- 
pofing  and  proportioning  the  duties  of 
tudoms. 

■When  they  faw  fo  many  occafions  let  paft 
without  doing  any  thing  to  encourage  Britifh 
(hipping,  they  were  forry  to  notice  ait 
ad  lately  pafled,  namely,  ftat.  21.  Geo.  3. 
C.  78.  which  had  a tendency  j very  materially^ 
to  injure  the  Britifh  navigation.  By  this  aft 
the  articles  enumerated  and  deferibed  in  the 
eighth  and  ninth  fedions  might  be  brought 
from  any  foreign  port  in  Europe,  in  any 
Blip  the  property  of  fubjeds  under  the  fame 
fovereign  as  the  country  of  which  the  goods 
were  the  produce.  This  law,  which  was 
fuppofed  to  have  been  made  in  order  to 

• permit 
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permit  his  Pruffian  majefty’s  fubjedls  to  part  m. 
import  Pomeranian  merchandize  in  Eaft  “peace~i78~3, 
Friefland  fliips,  was  fo  worded,  as  to  ex- 
tend  this  indulgence  beyond  what  was  »m»ps. 
originally  intended.  This  aft,  they  fub- 
mitted,  not  only  deferved  to  be  reconfidered, 
but  fhould  be  materially  correfted ; as,  in 
its  prefent  form,  it  would  be  produftive  of 
the  moft  ferious  confequences  to  the  naviga- 
tion of  this  country.  As  an  inftance  of  it, 
they  faid,  the  fame  indulgence  had  been 
already  claimed  by  a Danilh-(K&«;i,  though 
not  Danilh-^»/7/,  Ihip  ; which  was  clearly 
within  the  words  of  the  aft  ; and  the  fame 
privilege  might  equally  well  be  claimed  in 
many  other  inllances. 

After  thefe  reprefentations,  the  board 
fubmit  their  opinion  on  the  points  propofed 
fortheir  confideration.  As  to  the  firft  point, 
they  thought,  that  as  the  aliens’  duty  had 
not  been  increafed,  from  time  to  time,  as 
additional  fubiidies  and  impofitions  were 
laid  on  the  enumerated  and  defcribed  arti- 
cles in  quellion,  the  increafing  them  gene- 
rally, and  at  once,  might  operate  on  the 
trade  between  this  kingdom  and  Denmark, 

Norway,  Sweden,  and  the  Eaft  Country,  and 
alfo  on  that  of  other  countries  from  whence 
I i ' feme  , 
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r A K T m.  fotne  of  thofe  articles  come.  But  thefc 
objcdions  would  not  equally  lie  to  a gradual 
increafc  of  thofe  duties,  in  the  manner  fug- 
•Mipt.  gelled. 

As  to  the  fecond  point,  it  was  doubted, 
whether  lowering  the  duty  on  the  enume- 
rated articles  imported  in  Britilh- built  Oiips 
could  be  recommended  by  a board  of  reve- 
nue. But  they  thought,  if  the  above  reafons 
were  not  fulficient  to  difluade  the  impofing 
any  additional  aliens’ duty,  fuchan  addition 
might  be  laid  on  the  enumerated  goods 
imported  in  Ihips  belonging  to  Denmark, 
Norway,  Sweden,  and  the  Eaft  Country, 
as  was  adequate  to  the  difference  of  duties 
and  other  charges  payable  by  Britilh  fub- 
jeds  in  thofe  countries  beyond  what  is  pay- 
able by  their  own  fubjeds  ; and  out  of  fuch 
additional  aliens’  duty  a fund  might  be 
raifed  for  encouraging,  by  bounties,  the 
fubjeds  of  this  kingdom  to  engage  more 
extenfively  in  the  trade  to  thofe  countries, 
and  to  build  Ihips  properly  adapted  to  the 
nature  of  that  commerce  ; the  negled  of 
which  had  operated  in  a great  degree  to 
give  a preference  to  foreign  Ihips.  Belides, 
it  had  been  reprefented  by  thofe  Ikilled  in 
Ih  ip-building,  that  Englilh  Ihips  might  be 

built 
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built  with  more  advantage,  better  adapted  fARrm. 
to  thofe  trades,  and  more  commodious  for  pkacr  178}, 
conveyance  of  bulky  goods,  in  proportion 
to  their  meafure,  than  any  other  Ihips 
whatever. 


Other  remedies  were  fuggefted  that  Roi»d!eii^ 
might  be  applied  in  aid  of  BritiQi  (hipping  S 
and  navigation.  It  was  obferved,  that 
lately  great  quantities  of  rock  fait  had  been 
exported  from  Liverpool  and  Chefter,  in 
foreign  (hips,  to  Denmark,  Ru(lia,  and  the 
Eaft  Country,  Flanders,  and  Germany ; 
and  this  being  a native  raw  commodity,  it 
was  propofed  to  lay  fuch  a duty  on  it 
when  exported  in  any  other  than  Britilh 
(hipping,  as  would  give  a decided  preference 
to  them.  Again,  the  export  of  refined 
fugars,  in  foreign  (hips  to  the  countries  in 
quefiion,  exceeded  very  confiderably  the 
export  in  Briti(h  (hips.  There  being  a 
great  bounty  on  this  article,  and  much  of  it 
being  relanded  after  it  had  ferved  the  pur- 
pofe  of  obtaining  the  bounty,  it  was  pro- 
pofed, that  lefs  bounty  (hould  be  allowed, 
where  the  export  was  in  any  other  than  a 
Briti(h-built  (hip.  This  would  obtain  a 
preference  for  Briti(h-built  (hips  ; and  if 
there  (hould  be  an  attempt  to  fmuggle, 

1 i 2 thefe 
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thefc  could  not  fo  cafily  efcape  as  foreign 
fhips,  which  after  relanding  were  gone, 
and  out  of  the  reach  of  penalties  and  for- 
feitures. 

This  principle  here  meant  to  be  applied 
to  fugars  might  fairly  be  applied  to  every 
article  of  merchandize  where  a bounty  or 
drawback  was  payable  ; and  a fmall  diffe- 
rence made  in  bounties  and  drawbacks  on 
thefe  terms  might  contribute  very  much  to 
favour  Britilh- built  (hipping,  and  promote 
the  navigation  of  the  country. 

It  was  likewife  thought,  that  fome  fmall 
difference  might  be  made  in  favour  of  Britilh- 
built  (hips,  in  the  cafe  of  goods  now  ad- 
mitted free  of  duty  in  (hips.  This  was 
feen  in  the  inftance  of  razv  lintnyartiy  which 
on  imponation  was  fubjeft  to  one  penny  per 
pound,  if  brought  in  a foreign  (hip,  and  was 
free  if  brought  in  a Britifh  (hip ; and  this 
dhlindtion  has  given  a decided  preference 
to  the  latter.  It  was  faid  to  be  chiefly  owbg 
to  this  circumftance,  as  to  raw  linen  yarn, 
and  to  the  duty  impofed  on  logwood  whea 
exported  in  foreign  (hips,  that  we  have  any 
(hipping  employed  in  the  Hamburgh  Trade. 

.Wb 
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We  have  before  noticed  the  prejudicial 
effeds  of  ftat.  2a.  Geo.  3.  and  the  remedy 
applied  thereto  by  ftat.  27.  Geo.  3.  which  lat- 
ter ftatute  probably  owed  its  origin  to  the 
fuggeftion  made  upon  this  occafion.  It  is 
probable  alfo,  that  fome  alterations  afterwards 
made  in  duties  upon  articles  imported  from 
the  Baltic  fea,  and  the  Eaft  Country,  were 
made  in  confequence  of  what  was  here 
thrown  out. 

The  intereft  of  Britifh  ftiipping  had,  in 
various  inftances,  been  affifted  by  this  policy 
of  giving  an  eafement  in  duties  to  goods im> 
ported  in  Britifti  (hips  ; as  will  appear  from 
the  following  view  of  the  provifions  made 
for  this  purpofe,  at  different  times,  by  par- 
liament. 

In  the  Aft  of  Tonnage  and  Poundage  an 
eafement  was  given  in  point  of  duty,  where 
drugs,  fpicery,  cftridge  wool,  and  wrought 
filks  from  the  Eaft  Indies  and  Italy, 
were  imported  in  Englilh-built  (hip- 
ping, and  where  whale-fins  were  imported 
in  Englifti  (hipping.  The  duty  outwards 
was  alfo  leffened  on  coals  and  beer,  if  ex- 
ported in  Engli(h-built  (hipping.  In  the 
J^avigation  Aft  paffed  the  fame  fefTions,  a 
I i 3 diftinftion 
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diftinftion  was  made,  as  we  have  before  feen, 
in  favour  of  EnglUh  fliipping,  by  impofing 
an  alien’s  duty  on  French  and  German  wines 
imported  in  any  ocher  than  (hipping  belonging 
CO  England  or  Ireland,  and  alfo  upon  all  the 
articles  enumerated  and  defcribed  in  the 
eighth  feftion  f except  currants  and  Tur- 
key commodities),  and  on  currants  and 
Turkey  commodities  imported  in  any  other 
than  Eingli(h-^«/V/  (hipping  (a). 

This  diftindlion  in  duty  made  in  refpedt 
of  thelhipwasfollowed  up  by  the  Legiflature 
in  other  indances ; as  on  the  importation 
of  iron,  and  beaver  wool,  by  dat.  2.  fFill.  bf 
Mary^  C.4.  raw  linen  yarn,  cotton  wool,  and 
goat  (kins  raw  and  undrelTed,  by  dat.  24. 
Cto.  2.  c.  46.  dat.  6.  Geo.  3.  c.  52.  and  dat. 
5.  Geo.  3.  c.  35.  and  for  a certain  period,  and 
under  certain  circumdances,  flax,  ullow, 
fuceus  liquoritir,  corn,  pot-a(hes,  German 
pearl-alhes,  and  brandy  ( b).  Again,  on  the 
exportation  of  corn,  the  bounty  was  con- 
fined to  fuch  as  was  exported  in  Britilh 

(mj  Sc&.  9. 

(i)  Vid.  fUt.  4.  Geo.  a.  c zj.  ftat.  7.  Geo.  j.c.  13. 
ftat.  7.  Geo.  3.  c.  47.  ftat.  13.  Geo.  3.  c.  43.  ftat.  2«, 
Qto.  3.  c.  25.  ftat.  22.  Geo.  3.  c.  s8. 
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(hips  by  flat.  i.  WtU.  £sf  Marj^  0.  12.  Other 
articles  of  export  favoured  in  the  duty  were 
thefe  ; coals  by  (lat.  9.  Ann.  c.  6.  and  flat.  12. 
Ann.  fl.  2.  c.  9.  ; logwood  by  flat.  7.  Geo.  3. 
c.  47.  and  cotton  wool,  by  flat.  19.  Geo.  3. 
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When  the  old  duties  were  repealed,  and 
new  ones  formed  in  their  flead  by  the  Confoli- 
dation  A6t,flat.27.  C7/0.3.C.  13.  attention  was 
paid  to  all  thefe  cafes,  and  fome  new  inflan- 
ces  were  added.  It  appears,  on  examining  the 
ubles  of  import  and  export  in  flat.  27.  Geo.  3. 
c.  13.  that  a difierence  was  made  where 
the  importation  was  in  Britilh-built  (hips, 
and  where  in  foreign  (hips,  in  the  following 
articles ; namely,  bridles,  down,  and  feathers 
of  Mufeovy  or  Rulliai  flax,  currants,  figs, 
raifins,  iron,  Ruflia  linens,  fallad-oil,  and 
ordinary  oil  of  olives ; rofin ; crapes  or 
tiffanies  of  the  manufactory  of  Italy;  un* 
drelfed  goat  (kins  ; feal  (kins ; emery  (tones 
of  Turkey ; tar ; tow  of  Mufeovy  or  Rufliaj 
wine  ; unmanufactured  wood  of  various  de- 
nominations (a)  ; beaver  wool  combed  in 
1 i 4 Ruffia; 

(a)  What  an  important  article  that  of  wood  is,  will  ap- 
pearfroro  the  following  fpecifications  in  the  taUe  of  im- 
ports; namely,  anchor  Hocks,  balk,  battens,  batten 
ends,  beech  plank,  beech  quarters,  beech  boards,  clap 
boards,  linn  bov<l*i  or  white  boards  of  Ihoemakers ; 
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PARTHi.  Ruflia;  cftridge  wool;  to  which  may  be 
p»Aci  1783,  added,  oil  and  fins  the  produce  of  whales 
*^**b»itish**  other  creatures  ; but  thefe  muft  alfo  be 
SHIP*.  of  Britilh  catching,  and  under  fpecial  regula- 
tions that  arc  fpoken  of  under  the  head  of 
J'he  Fijhery. 

In  the  duties  laid  on  the  articles  which 
arethefubjeft  of  the  Commercial  Treaty  with 
France,  three  of  them  arc  diftinguiflied  in 
refpeft  ofthelhip  ; namely,  wine,  fallad  oil, 
and  ordinary  oil  {b).  Among  the  few  articles 
that  arc  liable  to  a duty  on  exportation,  that 
of  coals  is  one;  and  a difference  of  duty 
is  made  in  the  cafe  of  coals,  and  alfo  of 

culm, 

mIc  boards ; pairing  boards ; pafle  boards,  or  mill 
boards  ; pipe  boards  ; fcale  boards ; wainfeot  boards ; 
boxwood  ; deals ; deal  ends  ; ebony  ; fire  woods ; £r 
quarters:  fir  timber;  bandlpikes  ; knees  of  oak;  lath 
wood  ; mads  ; oak  plank  ; oak  timber  ; oars  ; olive 
wood  ; round  wood  ; fpars  ; fpokes  for  wheels ; Haves  ; 
timber  of  all  forts ; ufers ; wainfeot  logs ; bevor  wood  ; 
all  of  them  bulky  articles,  and  employing  much  fhip- 
ping. 

The  other  articles  included  in  this  Treaty  are  fub- 
ject  to  the  fame  duty,  if  imported  in  (hips  of  the  built  of  1 
either  country,  owned  and  navigated  according  to  law ; 
namely,  vinegar,  brandy,  iron  or  fteel  work ; cotton 
manufactures,  cambrics,  lawns,  linens,  fadlery,  gait- 
>es,  millinery,  porcelain,  plate  glafs,  and  glafs  wvp. 
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culm,  when  exported  in  a Britifh-built  Ihip, 
and  when  in  a foreign  (hip. 

Besides  thisexprefs  diftin&ion  in' favour 
of  Britifh-built  (hips,  there  are  other  dif- 
tindfions  in  duty,  which  alfo  operate  in  fa- 
vour of  Britifh-built  fhipping  ; as  where  ar- 
ticles imported  from  the  plantations,  or  by 
the  Eaft  India  Company,  have  a preference 
in  point  of  duty  beyond  the  fame  articles 
not  fo  imported. 


f A R T III. 


peace  1783, 
TO  A.  n.  179a, 
BRITISH 

«Hipa. 


Conformably  with  the  plan  that  has 
hitherto  been  followed,  there  fhould  now 
be  laid  before  the  reader  fuch  information  as 
can  be  collefted  from  the  judgments  of 
courts,  the  opinions  of  lawyers,  or  other 
fources,  refpefting  the  fenfe  and  confe- 
quences  of  this  law  for  regiftering  fhips. 
After  the  difappointment  the  reader  has  al- 
ready experienced  inthe  fearchforjudgments 
of  courts,  he  will  notexpedl  much  afliftance 
of  this  fort  upon  a law  which  has  paffed 
fo  recently.  But  it  has  fo  happened,  that  I am 
able  to  furnifli  two  judicial  opinions  which 
have  already  been  delivered  on  this  adl,  one 
in  the  court  of  king’s  bench,  the  other  in 
the  privy  council. 


The 
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TA*r  in. 

rHACE  17S3, 
TO  A.  P.  1791, 
BRITISH 
SHIPS. 

The  Cafe  of  a 
KU  of  SaU. 


The  cffeift  of  a bill  of  falc  not  containing 
a recital  of  the  certificate  of  regiftry,  was 
fully  confidered  in  the  court  of  king’s  bench., 
in  the  cafe  of  Roll(/ion  v.  Hibbert  ( a).  A 
bill  of  falc  of  a {hip  then  at  fea  was  executed 
by  way  of  fccurity,  and  at  the  fame  time 
for  the  fame  purpofe  was  depofited  the 
grand  bill  of  fale.  The  bill  of  fale  was  ab^ 
Jolute  on  the  face  of  it,  and  in  the  ufual 
form,  but  it  did  not  contain  a recital  of  the 
certificate  of  the  regiftry  of  the  ftiip,  as  re- 
quired by  the  feventeenth  feftion  of  the  act. 
Thefe  fecurities  were  all  to  be  returned  on 
payment  of  a note  of  hand,  for  which  they 
were  collateral  fecurities.  The perfon  giving 
the  bill  of  falc  became  a bankrupt ; the  per- 
fon to  whom  the  fecurity  was  given  feized 
the  ftiip  on  her  arrival,  and  the  aflignees 
brought  trover  to  recover  her. 


It  was  contended,  that  the  ftiip  could 
not  be  detained  by  the  defendants,  either 
on  the  ground  of  a purchafe  or  lien. 

Fi  RST,  It  could  not  be  fupported  as  acon- 
traftof  fale,  bccaufethebillof  fale,  not  being 
conformable  to  the  ftatute,  is  declared  null 
ami  void  to  all  intents  and  purpofes.  They 

(a)  3.  Term  Rep.  406. 


faid. 
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faid,  fince  the  aft  (hips  can  only  be  tranf-  m. 

ferred  by  bill  of  fale,  otherwife  the  claufe  peack  178J, 
requiring  a recital  of  the  certificate  in  the 
bill  of  fale  would  be  nugatory.  All  the 
checks  provided  in  the  aft  (a)  might  be 
defeated,  if  any  other  inftrument  Ihould  btf 
permitted  to  have  the  fame  operation  as  a 
bill  of  fale  under  the  llatute. 

Secondly,  It  could  not  be  fupported  as  a 
lien  ; for,  being  void  by  the  ftatute,  it  is  a 
mere  nullity  : and  then  this  is  a mere  naked 
bailment,  the  fhip  not  havingbeen  delivered 
for  any  fpecific  purpofe ; in  which  cafe  the 
plantiffs  may  recover  it  in  anaftion  of  trover, 
or  a court  of  equity  would  decree  reftitution. 

This  could  not  be  binding  in  a court  of  law, 
becaufe  that  would  be  to  create  an  intereft  in 
the  (hip,  which  is  exprefsly  guarded  againd 
and  forbid  in  the  ftatute.  For  foreigners 
might  fay,  although  bills  of  fale,  under 
which  they  might  claim,  are  void,  ftill  the 
lien  is  valid.  Therefore,  unlefs  this  conftruc- 
tion  was  put  upon  the  ftatute,  foreigners 
may  have  Jbaresand  interefts  in  Britilh  (hips, 
by  advancing  money  on  them  and  taking 
the  grand  bill  of  fale,  and  an  alTignmenc 

(a)  Scfl.  3.  10. 15, 16, 17. 
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fAiiTifi.  of  the  fhip,  and  thus  totally  difregarding 
the  proviGons  of  this  ad. 

TO  A D 1791* 
ftKlTFSli 

tMiM.  On  the  other  fide  it  was  contended  on 
two  grounds,  First,  That  this  was  not  fuch 
a transfer  of  property  to  the  defendants,  as 
the  aft  was  intended  to  attach  upon  at  all  ; 
Secondly,  That  if  it  were,  yet,  as  between 
thefe  parties,  the  defendant  had  a right  to 
retain  pofleflion  of  the  fliip  till  the  lien  was 
difeharged. 

Upon  the  first  point,  they  faid,  the  ob- 
jefts  intended  were,  to  prevent  any  butBritifh- 
builtfliipsbeingnavigatedinthctradeofGreat 
Britain  ; and  to  prevent  foreigners  from  na- 
vigating even  Britilh-built  fhips  with  the 
privileges  of  Britifli  fubjefts;  fo  that  the 
rt^^ht  of  navigction  was  the  great  objeft  of  the 
aft ; and  unlefs  the  right  acquired  by  the  defen- 
dant was  fuch  in  its  nature  as  would  enable 
him  to  navigate  the  fhip,  the  aft  was  never 
intended  to  attach  upon  it.  Now  the  whole 
of  the  right  intended  to  be  conferred  or  ac- 
quired was,  that  of  a mortgage  on  the  (hip 
to  a certain  amount;  for  though  the  bill  of 
fale  was  abfo’.ute  upon  the  fice  of  it,  yet  the 
defendant  gave  an  accountable  receipt, 
whereby  he  promifed  to  reftore  that,  and 

the 
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the  other  muniments,  on  payment  of  the 
note.  The  contraft  therefore  was  merely 
executory  ; the  only  right  acquired  was  that 
of  pojfejion,  which  was  to  remain  as  a fe- 
curity;  he  had  no  right  to  the  intermediate 
profits  of  the  voyage,  nor  could,  indepen- 
dently of  the  omiffion  in  the  bill  of  fale, 
have  been  enabled  to  navigate  the  vcfl'el ; 
for  he  not  only  could  not  have  taken  the  oath 
preferibed  by  the  tenth  fedion,  namely,  that 
he  was  theyi>// owner,  and  that  no  other  per- 
fon  had  any  “ right,  intereft,  fhare,  or  pro- 
perty therein,”  but  while  the  (hip  was  at 
lea  it  was  abfolutcly  impoffible  to  get  at 
thecertificate  (which  by  the  thirtj'-fourth  fcc- 
tionmull  always  be  kept  on  board),  either  for 
thepurpofeof  inferring  itinthebill  of  fale,  or 
ofhavingit  indorfed  according  to  the  fixteemh 
feftion.  And  this  argument  bears  much 
ftronger,  when  it  appears  that  this  difficul- 
ty is  provided  for  in  the  cafe  of  a fale  to  a 
foreigner  ; for  unlefs  the  Court  can  go  fo  far 
as  to  fay,  that  the  Legillature  did  not  in- 
tend a Hiip  at  Tea  (hould,  in  future,  be  capa- 
ble of  being  transferred  to  a Britilh  fubjedt, 
this  will  at  leaft  appear  to  be  a aifus  omijfus 
in  the  adt,  becaufe  of  the  impoffibility  of 
complying  with  fome  of  the  requifites. 

Furthsr 


PART  ill. 
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FAitT  nr.  Further  it  appears,  by  reference  to  ftat. 

Veace  1783,  7*  ^ 8.  fVtll.  3.  which  is  referred  to  as  the 
^^sof^^efixteenth  fedtion,  that  a mortgage 
EniFs.  was  not  thefort  of  transfer  intended  by  thelat* 

ter;  for  theftatute  of  William  requires  the 
indorfement  on  the  certificate  in  the  cafe  of 
a fale  of  one  or  more  Jh»rtt  ; and  the  latter 
aft  only  requires  the  addition  of  another  cir- 
cumfiance  to  that  indorfement : it  confines 
therefore  the  indorfement  to  the  cafe  of  an 
abfolute  fale  of  fpecific  (hares,  which  a mort- 
gage can  never  be  faid  to  be.  The  aft  can- 
not extend  to  all  transfers ; if  it  did,  it 
would  include  thofe  by  operation  of  law. 

If  then  this  were  not  fuch  a fale  as  comes 
within  the  fixteenth  feftion,  requiring  the 
indorfement  of  it  on  the  certificate,  it  fol- 
lows, that  the  cenificare  need  not  be  fet  out 
in  the  bill  of  fale  under  the  feventeenth  fec- 
tion.  Butfuppofing  it  were  requifiie,  the 
\mnoft  penalty  on  fuch  omifilon  was,  that 
the  bill  of  fale  was  void,  but  it  by  no  means 
avoided  the  contrail:  nor  was  it  neceffary  it 
Ihould  ; for  as  the  right  of  navigation  was 
the  only  objeft  in  view,  and  that  was  fpe* 
cifically  provided  for  by  other  claufes,  the 
only  reafon  for  avoiding  fuch  an  imperfeft 
bill  of  file  was,  to  prevent  that  being  made 

ufe 
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nfe  of,  towards  acquiring  a right  ef  naviga-  ^pa  rt  hi. 
tiotty  unlefs  the  main  objed  of  the  ad  ap-  peace  1783, 
peared  on  the  face  of  it  to  have  been  com- 
pliedwith.  Inthiscafe,  evenif  thedefendant  *hipi. 
had  had  a more  formal  bill  of  fale,  the  Ihip 
could  not  have  cleared  out,  unlefsthe  defend- 
ant had  been  guilty  of  perjury  in  fwearing  to 
property,  when  he  had  only  aro«- 
ditional  one.  As  the  only  claim,  therefore, 
which  the  defendant  had  on  the  (hip  was  a 
mortgage,  or  lien,  and  as  he  never  could,  in- 
dependently of  theclaufein  queftion,  under 
fuch  a title  have  navigated  the  (hip,  it  was 
not  neceflary  for  him  to  have  had  any  writ- 
ten inffarument  whatever,  but  the  lien  might 
have  attached  by  the  mere  delivery  of  the 
thing.  Having  now  taken  this  bill  of 
fale  among  other  collateral  fecurities,  it  ne- 
vercanbefaid,  thatifoneamongfeveralfecu- 
rities  is  void,  the  reft  are  thereby  avoided. 

Then,  Secondly,  whatever  might  have 
been  the  queftion  as  between  the  defendant 
and  third  parties,  at  any  rate  the  plaintiffs 
cannot  make  this  fort  of  objeftion,  ftanding 
exactly  in  the  fituation  x>f  the  bankrupt  him- 
felf,  fubje£f  to  ail  his  equities,  and  bound  to 
make  good  all  his^Ma  engagements.  The 
utmoft  they  can  alledge  is,  that  the  defendant 

has 
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FART  has  not  the  legal  title;  but  admitting  that 
riACE  1783,  to  be  the  cafe,  the  aflignees  are  bound  in 
equity,  and  fo  cannot  recover  in  trover. 

iHirc. 

Such  were  the  arguments  on  the  two 
fides  of  this  queftion.  The  Court  gave 
judgment  for  the  plaintiffs,  and  ftated  the 
following  as  their  reafons. 

Lord  Kenyon  obferved,  that  this  claufe 
was  couched  in  the  mod  pofitive  terms 
which  the  language  affords,  and  renders 
fuch  a bill  of  fale  an  abfolutc  nullity. 
The  ftatute,  he  faid,  was  framed  by 
an  able  ftatefman,  who  is  peculiarly  con* 
Verfant  in  the  commercial  interefts  of 
this  country ; and  from  the  experience 
which  has  already  been  had  of  it,  it  is  ac- 
knowledged to  be  founded  in  wifdom,  and 
to  have  produced  all  thofe  beneficial  con- 
fcquences  to  the  commerce  and  fhipping  of 
the  country  that  were  expefted  from  it ; 
and  therefore,  if  Judges  could  have  any 
leaning  in  their  minds  on  fuch  occalions, 
they  fhould  not  have  an  inclination  to  put 
fuch  a conftruAion  on  the  words  of  this  aft 
as  would  tend  to  evade  the  wholefome  pro- 
vifions  of  it. 

He  faid,  it  was  not  ncceffary  that  the 
property  in  a fhip  fliould  pafs  by  a written 

inftrument. 
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inftrument;  but  certainly,  if  the  panics 
chufe  to  convey  by  a written  inftrunent, 
that  (hews  what  their  intention  and  the  rights 
of  the  parties  were,  and  they  (hall  not  be 
permitted  afterwards  to  refer  to  any  other 
agreement.  For  if  a perfon  execute  a bill 
of  fale  of  goods  without  (lamp,  fuch  an  in- 
llrument  cannot  be  received  in  evidence ; 
yet  the  vendee  cannot  refort  to  any  parole 
evidence  of  the  agreement : fo  here,  the  ti- 
tle of  the  defendant  being  reduced  to  wri- 
ting, he  cannot  refer  to  any  other  agreement, 
although  the  written  inftrument  is  void  by 
the  aft.  The  words  of  the  feventeenth  fec- 
lion  are  general^  and  make  no  exception  of 
cafes  where  (hips  are  at  fea ; and  with  re- 
fpeft  to  the  impolhbility  of  complying  with 
the  requifitions  of  the  aft  while  the  (hip  was 
at  fea,  the  parties  might  have  extrafted  from 
the  regiftry  at  the  cuftom-houfe  all  that  was 
neceflTary  for  this  purpofe..  It  was  wholly 
unfounded  to  infift,  that  if  the  bill  of  fale 
did  not  take  e(feft,  there  was  a lien  for  the 
amount;  for  the  bill  of  fale  profefles  to 
transfer  the  abfolute  property ; and  though 
the  property  would  be  devefted  by  the  pay- 
ment of  the  money,  yet  the  intermediate 
property  in  the  vendees  under  the  bill  of 
fale  would  not  be  devefted.  He  likened  this 
K k to 
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p A R T III.  to  the  cafe  of  conditional  furrcnders  by  te- 
pEA«^i7gji  nants  for  life  before  ftat.  14.  Geo.  2.  c.  20. in 
^'british’*'  which  cafes  the  whole  property  aftually 
SHIPS.  paffed  in  the  mean  time,  although  it  was 
devefted  on  performance  of  the  condition. 

As  to  the  aflertlon,  that  a Court  of  equity 
would  not  coriipel  the  defendant  to  deliver 
up  the  fliip  till  his  demand  wad  fatished, 
he  faid  he  did  not  know  that  a court  of 
equity  would  put  a different  conftruftion  oa 
the  aft ; but,  at  any  rate,  in  a court  of  law 
they  were  to  put  on  it  a legal  conftruftion. 
Where  the  parties  have  relied  on  an 
invalid  fecurity,  he  did  not  know  that  a 
court  of  equity  would  decree  a perform- 
ance of  the  contraft.  As  the  inftrument  is 
not  valid  in  point  of  law,  the  contraft  can- 
not be  fupported  here  on  grounds  on  which 
they  did  not  think  a court  of  equity  would 
aft.  The  other  Judges  agreed  in  the  fame 
opinion  in  favour  of  the  plaintiff. 

Mr.  Justice  Buller  confidered  the 
other  claufes  of  the  aft  as  decifively  againlt 
the  firft  ground  taken  by  the  counfel  for  the 
defendant;  namely,  that  the  ftatute  did 
not  apply  to  the  cafe  of  a (hip  fold  at  fea, 
becaufe  the  cafe  of  a fale  of  a Blip,  either 
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at  Tea  or  in  a foreign  port,  to  a foreigner y 
is  cxprefsly  provided  for  by  the  fifteenth 
feftion  : then  if  we  fee  that  in  one  part  of 
this  ftatute  the  Legiflature  had  in  view  the 
iale  of  a (hip  at  Tea,  ot  in  a foreign  port,  and 
made  fpecial  provifions  for  fuch  a purchafe 
by  a foreigner,  it  cannot  be  argued  that 
the  felling  of  a (hip  at  fea  in  other  cafes  was 
not  in  the  contemplation  of  the  Legiflature  ; 
but  it  (hews  that  they  only  intended  to 
make  one  exception,  leaving  all  other  cafes 
within  the  general  words  of  the  feventeenth 
feftion : befides,  before  fuch  an  argument 
is  adopted,  it  ought  to  appear,  beyond  all 
controverfy,  that  the  parties  could  not 
comply  with  the  rcquifitcs  of  the  ftatute, 
and  that  this  was  a cafus  omijfm ; which  is 
by  no  means  to  be  colle^Ved  from  the  fta- 
tute. 

As  to  the  fecond  ground,  he  faid,  the 
bill  of  fale  purports  to  be  an  abfolute  tranf- 
fer  of  the  property ; and  the  defendant 
having  polTeflion  of  the  grand  bill  of  fale, 
and  alfo  of  this  bill  of  fale,  nothing  could 
have  prevented  him  navigating  the  (hip  but 
the  provifions  of  the  aft.  As  to  the  dif- 
ficulty of  the  defendant’s  taking  the  oath, 
all  that  the  aft  requires  was,  that  he  (hould 
K k z ftate 
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A KT  Tn.^  {late  fairly  and  truly  what  his  intcrcft  was.' 
teace  1783,  In  theprcfcnt  cafe,  the  defendant  had  fuch 
3.  property  as  would  have  juftified  him  uk- 

sHip*.  {jjg  jjjg  . f-Qj.  jjjjj  q{-  p^jg  {jcJng  ai- 

foluie  on  the  face  of  it,  if  the  certificate  of 
regiftry  had  been  inferted,  it  could  not  have 
been  difputed  ; and  if  there  was  any  right 
of  redemption  in  the  bankrupt,  that  alfo 
might  have  been  dated.  As  to  what  was 
faid  upon  transfers  hy  operation  of  laWy  thcfc 
he  held  to  be  always  excepted ; but  this  is  a 
transfer  by  the  party ; in  which  c^e  the  re- 
quifites  of  the  ad:  mud  be  complied  with. 
As  to  the  arguments  upon  the  equity  of  the 
cafe,  they  did  not  apply;  and  it  mud  be 
remembered,  that  he  who  afks  equity  mud 
fird  do  equity ; and  if  a bill  was  filed  in 
this  cafe,  and  was  difmided,  it  would  be 
becaufe  the  plaintiff’s  demand  was  uncoa^ 
fcientious : but  that  would  not  decide  the 
property  of  the  (hip  ; the  argument,  to  be  of 
force,  (hould  go  further,  and  (hew  that  a 
court  of  equity  would  have  decreed  a legal 
conveyance  of  the  (hip.  But  he  knew  of 
no  cafe  where  that  court  had  gone  fo  fiir ; 
if  he  did,  it  would  have  great  weight  with 
him;  for  in  mercantile  truifadions  efpe* 
cially,  he  thought  where  a defendant  had 
a clear,  indifputable,  equitable  title,  they 

ought 
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0Ughc  not,  fitting  even  in  a court  of  law, 
CO  permit  the  poiTefiion  to  be  taken  from 
him. 


FART  III. 
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Another  judicial  opinion  on  this  aft  is  Mscneai's 
contained  in  a judgment  of  the  privy  coun- 
cil  delivered  by  the  prefent  lord  prefident 
on  an  appeal  from  the  vice-admiralty  court 
at  Najfau  in  the  Bahamas.  It  was  in  Mac~ 
geaPs  cafe,  where  a (hip  had  been  navigated 
without  being  regiftered,  and  no  fufficient 
CACufe  could  be  (licwn  for  fuch  omilTion. 


The  (hip  in  queftion  had  originally  been 
regiftered,  and  was  faid  to  be  bought  by 
Macneal  at  Savannah  in  South  Carolina.  Hav» 
ing  taken  in  a cargo  there,  he  failed  for 
JfaJfau,  where  he  applied  to  the  governor 
for  a regifter.  The  officer  whofe  duty  it 
was  to  make  out  the  certificate  of  regiftry, 
alledged  that  he  had  no  primed  forms  left, 
but  that  he  was  ready  to  make  an  indorfe- 
ment  upon  the  old  certificate,  on  Macneal' \ 
taking  the  oath  preferibed  by  flat.  26.  Geo.  3, 
M^tcneal  afterwards  failed  to  Savannah,  and 
returned  again  to  Najfau  with  a cargo,  where 
the  (hip  was  feized ; but  on  a hearing  in  the 
court  of  admiralty,  (he  was  rcleafed  as  not 
forfeited. 
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Ok  the  part  of  Macneal  it  was  now  con- 
tended, that  the  fals  of  a Britifh  fliip  in  a 
foreign  port  was  not  an  aft  forbid  by-  any 
law  ; that  he  did  all  in  his  power  to  obtain 
a fair  and  legal  regiflry ; that  it  was  a blun- 
der in  the  colleftor  not  to  give  him  a certi- 
ficate, alledging  he  had  no  printed  forms  ; 
that  on  his  return  to  Naffitu  he  meant  to  re- 
new his  endeavours  to  obtain  a regiftry,  his 
intention  being  to  tr^de  between  Najau  and 
Savannah ) and  that  in  the  cafe  of  a change 
of  propeny  in  a foreign  port,  he  was  left 
at  large  as  to  the  proper  port  for  the  regiftry 
of  the  Ihip ; and  having  declared  his  inten- 
tion to  trade  thereafter  from  Najfau,  that, 
and  that  only,  became  xbe  proper  port  where 
the  (hip  (hould  be  regi(\ered. 

Upon  which  it  was  obferved  by  the  lord 
prefident,  how  material  it  was  to  afeertain, 
in  cafes  where  a (hip  was  fold,  whether  in 
a foreign  or  Britifli  port,  what  (hall  be  the 
port  to  which  fuch  (hip  (hall  be  faid  to  be- 
long, and  within  what  fpace  of  time  (he 
(hall  repair  to  fuch  port ) For  if  it  (hould 
once  be  laid  down  that  fuch  a (hip  might 
regifter  in  any  other  port  than  that  where 
(he  was  firft  regifteied,  he  was  fatisfied  the 
aft  of  die  aGdi  of  the  king,  which,  he  faid, 
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is  founded  upon  the  bed  principles,  and  is 
wifely  and  fagacioufly  contrived  by  the  no- 
ble perfon  who  was  the  author  of  it  to  pre- 
vent the  many  frauds  committed  under  the 
adt  of  king  WtUianty  would  be  wholly  dif- 
appointed  of  its  effed. 

He  then  confidcred  the  defefts  in  dat.  7. 
& 8.  Will.  3.  the  frauds  that  were  committed 
under  it,  and  to  what  thofe  frauds  were  ow- 
ing. It  direds,  that  in  all  cafes  of  change, 
whether  of  the  name  or  the  property  of  the 
Ihip,  if  in  another  port,  it  Ihould  be  re- 
gidered  ie  novo ; but  in  neither  cafe  does 
the  adt  give  any  direftion  to  point  out  the 
particular  port  where  fuch  ftiip  fliould  be 
regidered.  The  confequence  of  this  want 
of  provifion  in  the  adt  had  been  the  multi- 
tude of  frauds  that  were  continually  prac- 
tifed  in  the  regidry  of  (hips ; for  in  any 
port  whatfoever,  if  a perfon  prefented  him- 
felf  and  took  the  oath  required  by  that  adt, 
he  was  intitled  to  have  the  Ihip  regidered. 
For  it  was  remarkable,  that  that  adl  re- 
quired no  other  fecurity  than  the  uanfient 
oath,  as  he  called  it,  of  any  man  whatfo- 
ever who  chofe  to  offer  himfelf,  and  who 
the  next  minute  might  flip  away  and  never 
be  beard  of  afterwards.  He  faid,  he  did  not 
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» A R T in.  wonder  that  the  noble  perfon  who  framed 
the  ftatute  of  the  26th  of  the  king  con- 
fidcred  thefe  frauds,  and  the  preventing  of 
•Hies.  them,  as  particularly  dcferving  his  atten- 
tion ; and  he  was  very  happy  to  fay,  that  if 
they  were  right  in  the  judgment  they  were 
then  going  to  give,  he  believed  they  (hould 
fo  fully  fecond  the  defign  of  this  aft,  that 
he  would  defy  any  man  finding  a Ipo.p-hplc 
to  evade  it. 

He  thought  that  ftat,  26.  Cfo.  3.  was  an 
aft  which  in  every  view  of  it  (hould  be  con- 
fidered  as  a remedial  aft ; it  was  -for  prer 
venting  a public  mifchief,  to  amend  and 
alter  ftat.  7.  & 8.  3.  It  had  appeared 

that  frauds  without  number  were  com- 
mitted under  that  aft ; and  that  was,  and 
was  ftaied  to  be^  the  rcafon  of  making  this 
aft. 


The  rule,  therefore,  of  conftruftion  iq 
applying  and  explaining  the  a6t,  (hould  be 
fuch  as  will  moft  aid  in  advancing  the  means 
6f  relief  and  in  fuppreflfion  of  fraud.  And 
(hould  it  be  confidered  in  any  light  as  a 
penal  aft,  he  was  clearly  of  opinion,  that 
^vcry  thing  arifing  from  fuch  a confidera- 
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tion  fhould  be  controlled  by  the  other  cha- 
rafter  of  jt  as  ^ remedial  adt. 

He  obferved,  that  by  fbdf.  5,  of  the  adf, 
the  port  where  the  regiftry  ought  to  be 
made,  was  exprefsly  defined  the  port  from  and 
fO  which  Jbe  has  ufually  traded  \ and  if  a new 
fliip,  the  port  to  and  from  which  Jhe  intends  to 
trade.  It  is  cflentially  neceffary,  and  cx- 
prefsly  requiredi  that  the  hulband’s  or 
adfing  owner’s  rcfidence  Ihould  be  near  fuch 
port.  This  circumftance  of  refidence  feems 
|o  be  made  the  moft  indifpenfable  requifite 
in  the  fedtion*  Befides  this  there  are  added 
fecurities,  controls,  furveys  of  the  Ihip ; 
xll  which  if  complied  with,  efpecially  that 
pf  refidenpe  near  the  port,  it  fliould  feem 
that  fraud  would  be  almoft  impoflible. 

He  forbore  making  mpre  obfervations  on 
the  aft,  except  only  as  to  one  point ; that  is, 
hozv  long  time  Jhould  be  allowed  after  the  change 
of  property  in  the  Jhip  for  arriving  at  the  proper 
fort  where  the  Jhip  ought  to  be  regiftered:  for 
if  the  time  allowed  were  indefinite,  fo  that 
a Ihip  might  be  trading  from  port  to  port 
without  regiftering,  the  defign  and  obje(ft 
of  the  aft  would  be  at  an  end. 

It 
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FART  »ti.  It  is  remarkable,  that  ftat.  7.  & 8.  fFill.  3. 
, jack  1783,  fpecifics  no  time  for  new  rcgiftering ; no 
TO  A.  D.  1791.  jjjore  does  ftat.  26.  Geo.  3. ; but  the  latter 
adt  does  in  one  claufe  (a)  decide  what  is  to 
be  done  in  a particular  cafe ; and  he  thought 
the  direftion  there  given  might,  by  ana- 
logy, be  applied  to  all  cafes  of  a new  re- 
giftry — or  to  any  other  port  in  which  fhc 
“ can  be  legally  regiftered  by  this  ad.” — 
Now  there  is  no  cafe  under  this  ad  but  that 
of  a change  of  property  in  a foreign  port. 
Every  court  before  which  a cafe  of  this 
fort  comes,  is  to  confider  the  time.  Com- 
mon fenfe  and  common  reafon  muft  fay,  a 
fliip  (hall  be  at  liberty  to  navigate  without 
a regifter,  and  fhall  be  proteded  by  law, 
if  in  the  mean  time  (he  is  ufing  due  dili- 
gence to  reach  a port  where  a regifter  may 
be  obtained.  As  for  inftance,  fuppofe  a 
(hip  is  fold  at  fea,  and  (he  is  then  making  a 
voyage  under  a charter-pany,  and  the  port 
at  which  (he  firft  arrives  after  fuch  fale  is 
not  a proper  port  for  her  rcgiftering,  he 
held  (he  would  be  juftified  in  going  to  fuch 
pon ; but  that  no  further  delay  would  be 
excufed,  as  (he  ought  in  convenient  time 

{a)  Se£l. 
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to  proceed  to  the  port  where  fhe  can  be  re- 
giftered. 

Upon  the  whole  the  rule  is  this  : Where 
the  property  of  a Ihip  is  transferred  in  a fo- 
reign port,  (he  muft  with  all  due  diligence 
proceed  to  the  proper  port  where  (he  may 
be  regiftered  : this  port  mud  be  that  of 
which  (he  is,  as  it  were,  an  inhabitant. 
This  circumftance  is  a part  of  the  certilicate, 
is  a part  of  the  oath,  and  is  e(Tentially  ne* 
celTary  to  the  regiftry. 

» 

Compare  MacneaPs  (ituation  with  thefe 
requifites.  He  was  faid  to  be  the  purchafer 
of  this  (hip  at  Savannah  ; nothing  more  ap- 
pears of  him  : it  might  fairly  be  a(ked.  Who 
is  he  ? Whence  comes  he  ? What  property 
has  he  ? what  relations  ? what  friends  ? 
By  his  own  account  he  paid  only  a part  of 
the  purchafe-money,  for  the  remainder  he 
was  to  draw  on  merchants  in  Jamaica : 
whether  thofe  bills  were  paid  or  not,  docs 
not  appear.  Thefe  merchants,  by  his  ac- 
count, were  to  become  part  owners  of  the 
(hip  ; which  alone  makes  his  oath  incor- 
reft,  and  brings  great  fufpicion  on  the 
whole  tranfadlion.  He  comes  to  Savannah 
with  ^ cargo  belonging  to  fome  American 

merchants^ 
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merchants,  but  which  in  the  bill  of  lading, 
is  made  to  belong  to  Macneal ; all  which 
was  probably  a mere  colour  to  give  him  the 
credit  of  the  property,  in  order  to  enable 
him  to  obtain  a regiflry. 


H?  confidered  it  as  a fundamental  objec* 
cion  to  this  (liip,  that  Macneal  had  no  known 
refidence.  He  looked  upon  him  as  a fea- 
vagabond;  and  obferved,  that  he  felt  he 
was  under  the  neceffity  of  fwearing  with 
care ; for  in  his  oath  he  did  not  go  farther 
than  to  fay,  “ he  had  not  been  a refident  in 
“ any  epuntry  not  under  the  dominion  of 
**  his  majefty.” 

On  this  fingle  objedion,  without  taking 
into  confideration  any  other,  the  court 
might  decide  againft  this  Ihip.  But  he  had 
thought  it  proper  to  give  more  at  large  the 
fenfe  of  the  court  upon  the  policy  of  the 
ad,  becaufe  it  is  extremely  material  that 
its  principle  (hould  be  thoroughly  under- 
ftood  ; and  as  to  the  point  in  queftion,  if 
the  ad  was  not  fcrupuloufly  adhered  to,  he 
was  perfuaded  the  whole  of  its  regulations 
would  be  futile  and  ufclefs.  It  became  the 
more  neceffary  to  be  thus  explicit,  as  the 
Judge  below  had  feemed  greatly  to  have 
, mifundcr- 
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mifunderftood  the  adl;  declaring,  that  paatih. 

Macneal  had  offended  only  againft  the  letter  peace  17*^, 

of  the  a<5t,  and  not  againft  its  fpirit.  Indeed, 

faid  hislordlliip,  it  is  in  general  beyondfea,  in  •«*'*. 

ourplantationsjthatthelawsof  navigation  are 

broke  through  and  evaded  ; added  to  which, 

the  application  of  them  is  left  for  a time 

with  governors,  colleftors  of  the  cuftoms, 

and  other  perfons  not  fufEciently  conver- 

fant  with  legal  matters,  who  contribute  to 

aggravate  fuch  mifchiefs  by  mifconftrudion 

and  falfe  interpretations  of  the  law  (a). 

This  is  all  the  information  of  a judicial 
nature  that  is  to  be  found  on  this  aft.  To 
this  I can  only  add  fome  queries  and  doubts 
that  have  arifen  upon  parts  of  the  aft,  and 
which  may  become  fubjefts  of  future  dif- 
cullion. 

F I RST,  as  to  thedefcription  of  Britifti -built 
fhips  ; the  aft  excludes  from  that  privilege 
all  ftiips  built  or  rebuilt  on  a foreign-made  keel 
or  bottom  in  the  manner  heretofore  praSlifed  and 
allowed.  This  gave  rife  to  the  following  cafe : 

An  American-built  fhip  was  fold  at  White- 
haven : (he  was  then  taken  to  pieces  ; gnd 
this  operation  of  feparating  all  the  parts  of 

(4}  25  Much  1790. 
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her  was  carried  fo  far,  that  the  keel,  which 
was  compofed  of  two  pieces  of  timber  rivet- 
ed in  the  middle,  was  unriveted,  and  fepa- 
rated.  After  this,  the  materials  were  fhewn 
to  the  cuftom-houfe  officers.  The  work- 
men then  fcarfed  and  new-modelled  the  two 
pieces  of  timber  compofing  the  former  keel, 
and  laid  them  down  in  a very  different  man- 
ner from  that  in  which  they  had  been  for 
the  keel  of  the  former  veffel,  and  proceeded 
to  build  another  veffel  with  the  other  tim- 
bers. Could  this  be  faid  to  be  a rebuilding 
on  a foreign-made  keel,  or  was  the  keel  made 
of  thetiraberfofeparated  an  entire  new  keel? 

Again,  aBritifh-builtibip  is  no  longer  to 
enjoy  her  privilege,  if  flie  is  repaired  in  a fo- 
reign port  to  an  amount  exceeding  fifteen  fhil* 
lings  for  every  ton  of  her  burthen,  unlefs 
fuch  repairs  are  neceffary.  A fhip  had 
undergone  repairs  to  that  amount,  and  they 
were  reported  by  the  cuftom-houfe  officer, 
not  to  be  neceffary.  This  fhip  therefore, 
by  the  terms  of  the  aft,  ceafed  to  be  deem- 
ed a Britilh-built  fliip. 

With  regard  to  bothofthefe  fhips,it  may 
be  afked,  If  they  are  not  Britilh-built  fhips, 
in  what  clafs  or  denomination  of  fhips  can 
they  be  reckoned  ? They  cannot  come  under 

the 
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the  Confideration  of  foreign-built  Ihips 
Britifli  property,  becaufe  they  were  not  fo- 
reign-built, but  aftually  built  here,  and 
becaufe  they  come  under  none  of  the  cir- 
cumftances  of  the  aft  which  are  to  belong 
to  (hips  of  that  fort. 

Being  excluded  from  both  claffes  of  re- 
giftry,  is  fuch  a fliip,  owned  and  ufed  in  trade 
by  a Britifh  fubjcft,  to  pafs  as  an  alien  Ihip 
under  the  laft  claufe  of  flat.  27.  Geo.  3.  c.  19. 
or  is  Ihe  to  be  forfeited  under  feft.  32.  of 
ftat.  26.  Geo.  3.  c.  60.  or  can  (lie  be  regif- 
tered  generally,  without  reference  to  the  two 
clalTes  of  regiftry  fpecified  in  the  aft  ? In 
(hort,  can  a Britifh  fubjeft  legally  own  and 
ufe  in  trade  a (hip  which  does  not  come 
within  one  or  other  of  thofe  two  clalTcs  of 
regiftry,  and  is  neither  Britidi-built,  nor 
foreign-built  Britifh  owned,  according  to 
the  circumftances  and  requilites  fpecified  in 
the  26.  Geo.  3.  c.  60.  and  ftat.  2 7.  Geo.  c.  3. 19. 

Again,  an  American  (hip  built  or  own- 
ed in  the  United  States  during  the  con- 
tinuance of  the  prohibitory  afts  may  not  be 
repjleredy  nor  have  any  of  the  privileges  of  a 
Briti(h-^«;7/  (hip.  If  this  is  conftrued  in  the 
full  extent  of  thefe  words,  thefe  fliips  arc 
put  into  a worfe  fituation  than  French  or 

Spanilh 
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» A »T  111.  Spanlfti  (hips,  which,  though  built  or  OWd* 
MACE  i7«j,  ed  in  France  or  Spain  during  the  war,  nuy 
^Mmla***  regiftered  as  foreign-built  Briti(h  pro» 
tHirs.  petty,  if  they  come  under  the  fpecial  cir- 
cumftances  required  by  the  aft.  Is  the  mean- 
ing  of  this  merely  to  deprive  thofc  (hips  of 
the  privilege  that  would  otherwife  belong 
to  them  as  built  in  Britilh  colonies  ? or  to 
profcribe  and  ftigmatize  the  property  of 
rebellious  fubjefts,  by  putting  it  in  a worfc 
fituation  than  that  of  foreigners  ? 

These  arc  little  difficulties  that  may 
arife  in  the  detail  of  any  great  regulation 
like  the  prefent,  but  vanilhfrom  the  mind 
when  the  advantages  refulting  from  the  po* 
licy  of  this  aft  are  confidered.  Many  of 
thefc  have  been  already  noticed ; fuch  as 
the  prevention  of  frauds  cither  to  the  under- 
writers or  to  the  revenue,  and  the  fecuring 
in  future  to  this  country  the  building  and 
equipping  of  all  the  (hips  that  are  to  carry 
on  its  foreign  and  domeftic  trade.  Befides 
thefe,  a very  confiderable  utility  arifes  from 
the  documents  that  are  formed  in  theexecu* 
tion  of  this  plan  of  regulation.  The  rcgif- 
try  of  (hipping,  which  is  made  up  to  the  30 
Sept,  in  every  year,  contains  fafts  of  impor- 
tance that  may  be  made  a ground  for  reflec- 
uons  both  of  a political  and  commercial 

nature. 
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rtature.  In  this  regifter  is  feen,  how  many  part  m. 

fhips  and  veffcls  belong  to  every  diftindt  Veace^783, 

port,  their  tonnage  and  fize,  and  the 

Dumber  of  men  employed  in  navigating 

them.  It  is  now  accurately  known,  whereto 

look  for  the  moft  abundant  fupply  of  fca- 

hicn,  when  the  public  fervice  demands 

them ; it  is  known,  at  what  ports  to  look 

for  fliips  of  a particular  tonnage,  whether 

they  arc  wanted  by  the  government  for 

IranfpOrts,  or  by  the  merchant  for  freight. 

The  fumand  refult  of  thefe  particulars  pre- 
fent  us  with  a faft,  which  will  give  a better 
idea  than  any  reafoniog  of  the  importance 
as  well  as  magnitude  of  the  trade  and  (hip- 
ping of  Great  Britain.  It  appears  by  the 
laft  regifter,  that  England  and  Scotland  pof- 
fefled  1,365,000  tons  of  mercantile  (hip- 
ping; whicheftimateda:eightguincas/)prton, 
including  the  rigging  and  (lores,  may  be  va- 
lued at  1 1,466,0001. ; and  that  80,000  feamen 
are  employed  in  navigating  thefe  (hips.  The 
keeping  up  of  this  (lock  of  (hipping,  reckon- 
'ing  the  wear  and  tear  at  1 2I.  ptr  cent,  caufes 
the  annual  fum  of  1,375,920!.  to  be  ex- 
pended among  (hip-builders,  fail-makers, 
and  the  numerous  artiftcers  employed  about 
(hips;  after  which  a clear  profit  of  687,960!.  re- 
mains in  the  pockets  of  the  owners  of  thofe  (hips 
L 1 ^ every 


ligitized  by  Google 


5*4 

rAKT  in. 

riACt  i7>3t 
To  A.  D.  1791. 
BRITISH 

SHirs. 


HISTORY  OF  THE  LAW,  &C. 

every  year,  reckoning  fuch  profit  at  61.  per 
cent,  of  the  fum  employed;  the  whole  profit 
upon  mercantile  (hipping  being  reckoned  as 
1 81.  per  cent. 

It  further  appears,  that  this  great  capital 
has  been  increafing  every  year  fince  thefe 
regifters  have  been  kept. 

These  are  fafts  of  great  importance  to  be 
known,  but  were  never  brought  forward  and 
authenticated  before  the  general  regifter  of 
(hipping  was  made  under  this  a6t. 


CON- 
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CONCLUSION. 

Having  thus  traced  the  hiilory  of  thd 
changes  in  laws  and  opinions  that 
took  place  indifferent  periotis,  we  Will  now 
look  back ; and  fepafating  fuch  matter  as  is 
repealed,  or  become  obfolete,  we  will  en- 
deavour to  extraft  as  much  d.s  conftitutes 
the  law  of  the  ptefent  day ; not  indeed  the 
whole  of  it,  for  that  would  be  an  unwarrant- 
able repetition,  but  the  outline  and  leading 
features,  which  may  eafily  be  filled  up  by 
reference  to  what  has  been  before  delivered. 
To  affift  in  bringing  the  reader's  mind  home 
to  the  prefent  ftatc  of  the  Law  of  Shipping 
and  Navigation,  I will  condenfe  its  govern- 
ing principles  into  certain  Rulesy  and  the 
Exceptions  to  them,  following  the  diftribution 
that  has  all  along  been  made  of  the  fubjeft; 
and  to  each  Rule  and  Exception  (hall  be 
fubjoined  the  grounds  and  reafons  on  which 
it  is  founded.  To  begin  with  the  Plantation 
Trade, 
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COKCLUSIOiX. 

RULE  I. 

**  No  goods  or  commodities  may  6« 
“ imported  into,  or  exported  out  of,  any 
“ colony  or  plantation  to  his  majeft}', 
**  in  Afia,  Africa,  or  America,  belonging, 
or  in  his  poflcflion,  but  in  Britilh-built 
(hips,  owned  by  Britifli  fubjoSs,  and  na- 
**  vigated  by  a mailer  and  three-fourths  at 
leaft  of  the  mariners  Britifli  fubjeds.” 

This  Rule  is  founded  on  Hat.  7.  & 8. 
Pf'ill.  3.  c.  22.  (a). 

Except  fucb  goods  and  commodities  as  mc^ 
be  imported  into,  and  exported  from,  the  Free 
Ports  in  the  IJlands  of  Jamaica,  Grenada, 
Dominica,  and  New  Providence,  by  foreign 
Jhips,  owned  and  navigated  by  the  fubjeRs 
of fame  foreign  European  fovereign  or  fate,  or 
by  perfons  inhabiting  any  country  under  the  do- 
minion of  fome  foreign  European  fovereign  or 
fate  on  the  continent  of  America  ; and  except 
fait  which  nuy  be  exported  from  Turk's  Iflands 
in  Jhips  belonging  to  ary  of  the  United  States^ 


(a)  Vid,  ant.  8m 


Thxss 
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These  Exceptions  are  made  by  ftat. 
<7.  Geo.  3.  c.  27.  {lac.  ^o.Geo.  3.  c.  29.  and 
Hat.  31.  Geo.  3.  c.  39.  for  eftabliihing  Free 
Ports  (a)  ; and  ftat.  28.  Geo.  3.  c.  6.  f.  9. 
rcfpedting  Turk’s  Iflands  (h). 

RULE  II. 

Nofugar,  tobacco,  cotton-wool,  indigo, 
ginger,  fuftic,  or  other  dyeing  woods, 
**  rice,  raolaflTes,  copper-ore,  coffee,  pi- 
raento,  cocoa-nuts,  whale-fins,  raw-filk, 
**  hides  or  Ikins,  pot  or  pearl  afhes,  iron 
“ or  lumber,  of  the  growth,  produftion,  or 
**  manufadlure,  of  any  Britilh  plantation  in 
Afia,  Africa,  or  America,  may  be  tranf- 
ported  to  any  place  whatfoever,  other 
than  to  fome  Britilh  plantation,  or  to  Great 
Britain,  or  to  Ireland. 

This  prohibition  was  begun  by  the  eigh- 
teenth fedion  of  the  Aft  of  Navigation  ; 
feveral  ofthefe  goods  arethere  enumerated, 
the  reft  were  added  by  other  ftatutes  (r), 
Ireland  was  excepted  by  force  of  ftat, 
20.  Geo.  3.  c.  29.  ftij. 

(a)  Vid.  ant.  373. 

(r)  Vid.  ant.  61.  91. 92.  loi. 

L 1 3 


(i)  Vid.  ant.  355. 
(4/)  Vid.  ant.  1 12^ 

Except 


Digitized  by  Google 


CONCLCSION. 


Except  fugarsy  which  be  carried  from 
thefu^ar  colonies  to  atg  port  in  Europe,  in  a Jhip 
clearing  out  from  Great  Britain,  and  having  a 
licence  from  the  commifftoners  of  the  cufioms  for 
that  purpofe  ; and  lumber,  which  may  be  car- 
ried from  any  Britifh  colony  or  plantation  to  the 
Madeiras,  or  the  IVeJlern  IJlands  called  Azores, 
or  to  any  part  of  Europe  to  the  fouthward  of 
Cape  Finifierre, 

This  depends  on  flat.  12.  Geo.  2.  c.  30. 
and  ftat.  5.  Geo.  3.  c.  45.  (a).  By  an  ad;  of 
this  feffion,  the  liberty  to  carry  fugar  is 
fufpended  during  the  time  that  fugars  are  at 
a certain  price  in  London, 

RULE  III. 

“ All  other  goods  and  commodities,  not 
fo  enumerated,  being  the  growth,  pror 
**  dudion,  or  manufadure,  of  any  Britifli 
“ colony  or  plantation  in  Afia,  Africa,  or 
“ America,  may  be  tranfported  to  any  place 
**  whatfoever.** 

Because  what  is  not  prohibited  or  ro. 
ftrided  by  any  ftatute  is  open  and  free, 

(a)  Vid,  ant.  95.  103. 

Except 
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Except  hops  to  Ireland,  rum,  and  other 
fpirits,  to  the  IJle  of  Man,  rum  to  Guernfey  and 
Jerfey,  and  Eaji  India  goods,  which  mufi  be 
brought  to  the  port  of  London, 

By  flat.  5.  Geo,  2.  c.  9.  for  Ireland  (a)  ; 
flat.  5.  Geo.  3.  c.  39.  for  thellle  of  Man  (jb) ; 
flat.  9.  Geo.  3.  c.  28.  for  Guernfey  and  Jer* 
fey  fr);  and  Ilat.  7.  Geo.  i.  ft.  i.  c.  zu 
for  the  Eaft  India  Company’s  goods  (<0* 

RULE  IV. 

“ No  goods  or  commodities  ofthe growth, 
**  produdion,  or  manufafture,  of  Europe, 
**  may  be  imported  into  any  land,  ifland, 
plantation,  colony,  territory,  or  place,  to 
his  majefty  belonging,  or  in  his  polTeffion, 
“ in  Afia,  Africa,  or  America,  but  fuch  as 
**  (hall  be  (hipped  in  Great  Britain  or  Ire- 
land.” 

This  prohibition  is  founded  upon  ftat. 
15.  Car.  2.  c.  7.  f.  6.  and  ftat.  20.  Geo.  3. 
c.  10.  (ej. 

(a)  Vid.  ant.  95:  (J)  Vid.  ant.  15  a. 

(i)  Vid.  ant.  104.  (e)  Vid.  ant.  63.  113, 

(r)  Vid.  ant.  108, 109, 

L 1 4 Exc*&pt 
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Except  fait  for  the  fifbtrm  of  Ntwfownd^_ 
land,  and  wines  from  the  Madeiras,  and  frotn 
the  Wejiern  IJlands  of  Azores  ; and  crafty 
clothing,  or  ot^er  goods,  the  growth,  produSion, 
or  manufacture,  of  Great  Britain,  Guernfey,  or 
JerJey,or  food  or  victuals  the  growth,  production , 
or  manufacture,  of  Great  Britain,  Ireland, 
Guernfey,  or  Jerfey,  from  Guernfey  or  Jerfey  to, 
Newfoundland,  or  aiy  other  Britijh  colony  where 
the  fijhery  is  carried  on,  for  the  ufeof  the  ffhe\y. 

These  Exceptions  are  derived  frpm  the 
fcventh  feclion  of  flat.  15.  Car.  2.  c.  y.  as  to 
fak  and  Madeira  wines  (a)  ; and  (Vac. 
9.  Geo.  3.  c.  28.  as  to  Guernfey  and  Jer- 
fey {hj. 

II  U L E y. 

**  Lands,  iflands,  territories,  or  places, 
to  his  majefty  belonging,  in  Afia, 
Africa,  or  America,  not  being  colo- 
?*  nies  or  plantations,  are  pot  included  in 
**  any  of  the  foregoing  prohibitions  or  re- 
ftridfions,  other  than  the  prohibition  con- 
tained  in  the  Fourth  Rule,  and  the  re- 
ftriftion  that  all  goods  and  commodities! 

(aj  Vid.  ant,  64.  (#;  Vid.  ant.  108. 

' muft 


Digitized  by  Google 


CONCLUSION.  5»t 

ff  tnuft  be  imported  into  and  exported  out 
of  them  in  Britifli-built  fbips,  or  in 
Britilh  fliips  owned  by  his  majefty’s  fub- 
f‘jedks,  and  navigated  by  a mafter  and 
**  three-fourths  at  lead  of  the  mariners 
Britifli  fubjedls.” 

If  the  beforenientioned  prohibitions  and 
reftrictions  are  confined,  by  die  ftatute§ 
enabling  them,  to  colonies  and  plantations^ 
fhen  all  lands,  ijhnds,  territories,  or  places,  that 
are  judged  not  to  be  colonies  or  plantations 
(if  there  are  any  fuch)  are  not  within  the 
meaning  of  them  *,  and  fuch  lands,  iilands, 
territories,  and  places,  are  only  included  iq 
the  firft  feftion  of  the  Aft  of  Navigation,  an4 
the  fixth  fedtion  of  ftat.  15.  Car.  a.  c.  7. 
where  they  are  fo  named,  and  not  in  the 
fecond  fedtion  of  the  Adt  of  Navigatior^ 
concerning  the  enumerated  goods,  wherq 
colonies  and  plantations  only  are  named ; noc 
in  ftat.  7.  & S.  Will-  3-  c.  22.  which  con- 
fines the  import  and  export  of  the  colonies 
and  plantations  to  Britifh-built  (hips  (<r). 

Thus  far  we  have  confidered  the  general 
|rade  with  the  foreign  dominions  of  his  ma- 

(a)  Vid.  ant.  134,  135,  136,  137, 

jefty 
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jefty  in  Alia,  Africa,  or  America.  Wc 
come  now  to  ftate  the  law  rcfpefting  the 
trade  of  the  colonies  in  the  Weft  Indies  and 
on  the  continent  of  America  with  the  ter- 
ritories of  the  United  States,  Firft,  of  the 
Weft  Indies. 


RULE  VI. 

**  Sugar,  molafles,  coffee,  cocoa-nuts, 
ginger,  and  pimento,  and  all  goods  and 
commodities  which  were  not  prohibited 
in  the  year  1788  to  be  exported  to  any 
**  foreign  country  in  Europe,  may  be  ex- 
**  ported  from  the  Weft  India  Illands  to  the 
**  United  States.” 

Such  is  the  provifion  offtat.  iZ.Gea.  3. 
c.  6.  f.  3.  (a). 

RULE  VII. 

“No  goods  or  commodities  may  be  im- 
“ ported  from  the  United  States  into  the 
“ Weft  India  Illands,  except  tobacco,  pitchj 
“ tar,  turpentine,  hemp,  flax,  mafts,  yards, 
**  bowfprits,  ftaves,  heading-boards,  tim- 
“ ber,  Ihingles,  and  lumber  of  any  fort ; 

(«)  Vid.  ant.  354. 

horfes, 
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**  horfes,  neat-cattlc,  Ihcep,  hogs,  poultry, 
and  live-ftock  of  any  fort } bread,  bifcuit, 
“ flour,  peas,  beans,  potatoes,  wheat,  rice, 
oats,  barley,  and  grain  of  any  fort,  being 
the  growth  or  produftion  of  any  of  the 
^‘‘territories  of  the  United  States." 

This  is  under  the  firft  feftion  of  the 
fame  a^  fa), 

RULE  VIII. 

“ No  goods  or  commodities  may  be  im- 
ported  from  the  United  States  by  fea  or 
“ coaftwife  into  the  province  of  Quebec, 
“or  the  countries  or'iflands  within  that 
“ government,  or  up  the  river  St.  Lawrence, 
‘‘  nor  at  all  into  the  provinces  of  Nova 
“ Scotia  or  New  Brunfwick,  the  Iflands  of 
‘‘  Cape  Breton,  St.  John’s,  or  Newfoundland, 
“ or  any  country  or  ifland  within  their  re. 
fpeftive  governments," 

This  is  under  the  fourteenth  and  twelfth 
feftiqns  of  the  fame  aft  (J>). 

Except  that  the  governors  of  Nova  Scotia, 
New  Brunfwick,  the  IJlands  of  Cape  Breton  and 

^«)  Vid,  ant.  353.  {i)  Vid.  ant.  358. 

St. 
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St.  may,  in  cafes  of  public  emergen^  and 

dijlrefs,  authorize  the  importation  of  fcantUng, 
planks,  Jlaves,  beading-boards,  fkingles,  hoops, 
or  fquared  timber  of  any  fort  ; horfes,  neat- 
cattle,  Jheep,  bogs,  poultry,  or  live-ftock  of  ary 
fort ; bread,  bifcuit,  flour , peas,  beans,  potatoes, 
wheat,  rice,  oats,  barley,  or  grain  of  any  fort, 
for  a limited  time ; and  the  governor  of  New- 
foundland, being  impowered  by  order  of  his  ma- 
fefly  in  council,  may  authorife,  in  cafe  of  necejfity, 
(he  importation  of  bread,  flour , Jndian-corn,  and 
five-flock,  for  the  then  enfuing  feafon  only. 

Th  I s is  under  the  thirteenth  fefbion  of 
the  fame  (a)  : and  thefemake  the  lead* 
ing  points  of  the  law  refpeding  the  trade 
of  the  Britifh  plantations,  We  come  next 
to  the  intercourfe  between  this  kingdom  and 
the  United  States,  which  in  the  body  of  this 
work  has  been  confidercd  as  a branch  of 
^he  plantation-trade, 

RULE  IX. 

“ Goods  and  merchandize  being  the 
**  growth  or  profliiftion  of  any  of  the  terri- 
tories  of  the  United  States  of  America, 

(<i)  ViJ.  ant.  357. 

may 
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**  may  be  imported  diredly  from  thenCe  iti 
Britifh-built  (hips,  owned  by  BritiQi  ful> 
jeds,  and  navigated  according  to  law,  or 
in  (hips  built  in  the  countries  belonging 
**  to  the  United  States,  owned  by  fuch  fub- 
**  jeds,  and  navigated  with  a mafter  and 
“ three-fourths  of  the  mariners  of  thofe 
countries  ; namely,  unmanufadured 
“ goods  and  merchandize  (except  filh-oil, 
blubber,  whale-fins,  and  fpermaceti)  ; 
“ and  alfotobacco,  pig-iron, bar-iron,  pitch, 
tar,  turpentine,  rofin,  pot-a(h,  pearl-afli, 
indigo,  mads,  yards,  and  bowfprits, 
**  upon  the  fame  duties  as  if  they  came  from 
anyBritiihifiand  or  plantation  in  America*^ 
Secondly,  Fi(h-oil,  blubber,  whale-fins, 
“'fpermaceti,  and  all  other  goods  and  mcr- 
“ chandize  (except  fnuff),  upon  the  lowed 
“ of  the  duties  impofed  by  law  upon  thofe 
“ articles,  if  they  came  from  countries  not 
**  under  the  Britilh  dominion.  Thirdly, 
“ Snuff  upon  the  fame  duties  as  if  it  was 
**  the  produd  and  manufadure  of  Europe.’^ 

This  (lands  upon  the  order  of  council  of 
1 April  1792,  made  by  virtue  of  (lat.  23. 
Gto.  3.  c.  39.  continued  by  an  ad  of  the 
prefent  felfion.  The  duties  to  be  taken  on 
the  fecond  clafs  of  goods  and  merchandize 

are 
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Trade  with 
Afia,  Africa, 
aod  Amotica. 


4rc  thofc  contained  in  the  tables  arid  fche* 
dules  A.  D.  and  F.  of  the  Confolidation 
A6t,  27.  Geo.  3.  c.  13.  and  thofe  enaded  by 
any  law  pafled  fubfequcnt  touching  the 
duties  in  thofe  fchedules.  Snulf  is  further 
to  be  fubjed  to  the  regulations  of  flat.  29. 
Geo.  3.  c.  68.  We  now  come  to  the 
Irade  ivitb  Aficy  Africa y and  America, 

RULE  X. 

**No  goods  or  cbnunodities  of  the  growth, 
produdion,  or  manufadure,  of  Afia, 
Africa,  or  America,  may  be  imported  into 
“ Great  Britain,  in  any  other  than  in  Britifti- 
“ built  fhips,  or  in  Britilh  ftiips  owned  by 
“ his  majefty’s  fubjeds,  and  navigated  by  a 
“ mafter  and  three-fourths  at  leafl:  of  the 
mariners  Britilh  fubjeds.” 

This  prohibition  is  grounded  on  the  third 
fedion  of  the  Ad  of  Navigation  (^). 

Except  fuch  goods  and  commodities  of  the 
grcnvth  or  produdion  of  the  United  States,  as  are 
permitted  by  the  beforementioned  order  in  council 
to  be  imported  in  JJoips  belonging  to  the  United 
States,  as  is  fated  in  the  Ninth  Rule. 

(a)  Vid.  ant.  372.  (i)  Vid.ant.  139. 

This 
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This  is  the  only  diredt  Exception;  but 
fbme  of  the  inftances  which  are  given  as 
Exceptions  to  the  fubfequent  Rule  are  Ex- 
ceptions alfo  to  this,  as  far  as  they  relate  to 
fhips. 


RULE  XL 

**  No  goodsor  commodities  of  the  growth, 

produdlion,  or  manufadture,  of  Afia, 
“ Africa,  or  America,  may  be  Ihipped  or 
“ brought  from  any  other  place  or  country 
“ but  only  from  thofe  of  their  growth,  pro- 
**  dudtion,  or  manufadture,  or  from  thofe 
“ ports  where  they  can  only,  or  are,  or 
“ ufually  have  been,  firft  (hipped  for  tranf- 
“ portation.” 

This  reftridfion  applies  as  well  to  the 
trade  with  the  plantations  as  the  general 
trade  with  Alia,  Africa,  and  America;  and 
is  founded  on  the  conftrudlion  of  the  fourth 
fedbion  of  the  Adi  of  Navigation  (a). 

Except  the  commodities  of  the  Streights  or 
Levant  Seas,  from  the  ufual  ports  for  lading 
them  within  the  Streights  or  Levant  Seas  ; Eajl 

(a)  Vid.  ant,  140. 

India 
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India  commodities^  from  the  ufual  ports  fof- 
lading  them  to  the  fouthward  and  eajhvardof  the 
Cape  of  Good  Hope ; the  goods  of  the  Spanijh  or 
Port  ague fe  plantations  or  dominions  y from  the 
ports  of  Spain  or  Portugaly  or  the  IVefiern  IJlei 
commonly  called  Azores y or  the  Madeira  or  Canary 
Iflands-y  all  bullion  and  prize-goodsy  from  any  port  ^ 
in  any  fort  of  flnps  ; jefuits  barky  farfaparilla-y 
balfam  of  Peru  and  Toluy  and  all  drugs  the  pro- 
duce of  Americay  from  the  Britijh  plantations  j 
rvvdfdksy  or  other  goods  of  Pei  fay  from  any 
place  belonging  to  the  emperor  of  Rujfay  in 
Britijh-built  Jhips  ; cochineal  and  indigo y from 
any  party  in  Britijh  JhipSy  orjlslps  of  a State  in 
amity  ; gum  fenega,  coarfe  printed  callicoeSy 
rozorieSy  arangoes,  and  other  Eaf -India  goodsy 
prohibited  to  be  worn  herey  from  a^  port  in 
Europe,  in  Britijl) Jhips  % cotion-wooly  and goat- 
JkinSy  raw  or  undrejfedy  from  any  place y in 
Britijh-built  Jhips  ; and  goods  the  merchandize 
O f the  dominions  oj  the  emperor  of  Morocco^  from 
Gibraltar y in  Britijh Jldps. 

These  Exceptions  are  founded  on  the 
following  ads : The  goods  of  the  Streights 
hnd  Levant  on  the  twelfth  fedion,  tliofeof  the 
Eafl  Indies  on  the  thirteenth  fedion,  thofe 
ot  the  Spanilh  and  Portuguefe  colonies  on 
the  fourteenth  fedion,  and  bullion  and  prize- 

goods 
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goods  on  the  fifteenth  fcdtion,  of  the  Adt  of 
Navigation  ; jefuit’s  bark,  &c.  ftat. 
7.  Ann.  c.  (b)  Perfian  filks,  ftat.  14. 
Geo.  2.  c.  36.  (c)  ; cochineal,  ftat.  13.  Geo.  i. 
c.  15.  (d)  ; indigo,  ftat.  y.Gea.i.c.  18.  (e); 
gum  fcnega,  ftat.  25.  Geo.  2.  c.  32.  (/)  ; 
coarfe  printed  callicoes,  &c.  ftat.  5.  Geo.  3. 
c.  30.  (g)  ; cotton-wool,  ftat.  16.  Geo.  3. 
c.  52.  (b)  ; goat-lkins,  ftat.  15.  Geo.  3. 

35-  0)  ; goods  of  Morocco,  ftat.  27. 
Geo.  3.  c.  19.  (^). 

We  come  now  to  the  European  Trade, 


RULE  XII. 


No  goods  or  commodities  of  the  growth,  TheEuroptm 
produdtion,  or  manufadture,  of  Europe,  Trade.- 
“ hereinafter  enumerated  and  defcribed, 

**  namely,  no  goods  or  commodities  the 
growth,  produdtion,  or  manufadlure,  of 
Mufcovy,  or  of  any  territories  belonging 
**  to  the  emperor  of  Ruffi^ ; nor  any  fort  of 


(d)  Vid.  ant.  142, 143. 
(r)  Vid.  ant.  148. 

(r)  Vid.  ant.  147. 

(^)  Vid.  ant.  149; 

(1)  Vid.  ant.  149. 


(*)  Vid.  ant.  145. 
{/)  Vid.  ant.  147. 
(/)  Vid.  ant.  149; 
{b)  Vid.  ant.  149. 
{i)  Vid.  ant.  378. 
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**  mafts,  timber,  or  boards ; no  foreign  (ale, 
**  pitch,  tar,  rofin,  hemp,  or  flax  ; ralfins# 
**  figs,  pruens,  olive-oils  ; no  forts  of  corn 
**  or  grain,  fugar,  pot-alhes,  wines,  vinegar, 
**  or  fpirits  called  aqua- vita:,  or  brandy  wine; 
“ may  be  imported  but  in  Britifli-built 
“ ihips,  or  in  Britilh  fliips  owned  by  his 
**  majefty’s  fubjefts,  and  navigated  by  a 
“ matter  and  three-fourths  at  leaft  of  the 
**  mariners  Britilh  fubjedts ; nor  any  cur- 
**  rants,  or  commodities  of  the  growth, 
**  produdlion,  or  manqfadture,  of  any  coun- 
“ try  belonging  to  the  Turkilh  empire, 
may  be  imported  but  in  Britilh-built  (hips, 
**  owned  by  Britilh  fubjefts ; and  navigated 
**  by  a matter  and  three-fourths  at  leatt  of 
“ the  mariners  Britilh  fubjedts ; or  in  fliips 
**  of  the  built  of  any  country  or  place  in 
**  Europe  under  the  dominion  of  the  fovc- 
reign  or  ftate  in  Europe  of  which  fuch 
**  goods  are  the  growth,  produftion,  or 
**  manufadlure ; or  of  the  built  of  fuch  port 
**  where  the  faid  goods  can  only  be,  ormoft 
“ ufually  are,  firft  Chipped  for  tranfportation  ; 
“ and  navigated  by  a matter  and  three- 
“ fourths  at  leatt  of  the  mariners  of  that 
“ country,  place,  or  port.” 

This 
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This  Rule  is  founded  onthe  eighth  fedion 
of  the  AA  of  Navigation,  amended  by  I'tat. 
47.  Geo.  3.  c.  19.  f.  10.  (a). 

RULE  XIII. 

“ No  fort  of  wines  fother  than  Rhenidi), 
**  no  fort  of  fpicery,  grocery,  tobacco,  pot- 
afhes,  pitch,  tar,  fait,  rofin,  deal  boards, 
fir-timber,  or  olive-oil,  may  be  imported 
**  from  the  Netherlands  or  Germany,  upon 
any  pretence,  in  any  fort  of  Chips  orveflcls 
**  whatfoever.’* 

This  prohibition  is  made  by  the  twenty- 
third  fedtion  of  fiat.  13.  & 14.  Car.  2. 
c.  iik(^).  Afterwards  the  following  Ex- 
ception was  made  to  this  prohibition : 

Except  timber^  fir- ■planks ^ majls,  and  deal^ 
hoards,  the  prodnSion  of  Germat^,  from  any 
fort  or  place  in  Germany,  by  Britijb  fuhjeHs, 
in  Britijb -built  Jhips ; and  wines,  the  growth  or 
froduOion  of  Hungary,  the  Auftrian  dominions, 
or  ary  part  of  Germany,  from  the  Auftrian 
Netherlands,  or  any  port  or  place  belonging  to 
the  emperor  of  Get  many,  or  the  houfe  of  Auftria, 

(a)  Vid.  ast.  197.  382,  383.  (tj  Vid.  ant.  404. 

M m’a  in 
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in  any  fucb  Jhips  as  are  defcribed  in  the  Tvcelfth 
RmU. 

This  is  founded  on  flat.  6.  Geo.  i.  c.  i6. 
f.  2.  as  to  the  firft-mentioned  articles  (a)  5 
and  as  to  wines,  on  flat.  22.  Geo.  3.  c.  78.  f.z, 
amended  by  ftat.  27.  Geo.  3.C.  19.  f.  10.  (b). 

RULE  XIV. 

**  Bullion  and  prize-goods,  and  all 
**  other  goods  and  commodities,  of  the 
**  growth,  produftion,  or  manufafture,  of 

Europe  (not  prohibited  abfolutely  to  be 
“ imported),  may  be  imported  from  any 
“ country,  place,  or  port,  in  any  fort  of 
“ fliips,  owned  and  navigated  in  any  ibrt  of 
“ manner.” 

Because  bullion  and  prize-goods  are 
excepted,  by  the  fifteenth  fc&ion,  out  of  all 
the  provifions  of  the  A£t  of  Navigation  ; and 
becaufe,  as  was  before  faid  with  regard  to 
plantation  goods,  what  is  not  prohibited  or 
reftrifled  by  any  ftatute  is  open  and  free. 
We  now  proceed  to  the  Coafting  Trade. 

(a)  Vid.  ant.  208.  (0  Vid.  ant.  2 18.  382,  38J. 

RULE 
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’ R U L E XV, 

**  No  perfon  may  lade  or  carry  on  board 
any  fliip  or  veflel,  other  than  a Britifli- 
built  fliip,  or  a Britlfti  fliip  owned  by 
“ Britilh  fubjefts,  and  navigated  by  a matter 
**  and  three-fourths  at  leaft  of  the  mariners 
“ Britilbfubjefts, any commoditiesor things, 
**  of  what  kind  foever,  from  one  port  or 
**  creek  of  Great  Britain  or  Ireland,  or  of 
the  iflandsof  Guernfey  or  Jerfey,  toano- 
ther  port  or  creek  of  the  fame,  or  any  of 
*»  them.” 

This  is  grounded  on  the  fixth  feflion  of 
the  Aft  of  Navigation. 

RULE  XVI, 

“ Every  foreign-built  fliip  or  veflel 
bought  and  brought  into  Great  Britain, 
“to  be  employed  in  carrying  goods  and 
“ merchandize  from  port  to  port,  is  to  pay 
“ at  the  port  of  delivery,  for  every  voyage, 
“ five  fliillings  fer  ton,  over  and  above  all 
other  duties.” 


Mm3 
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The  Fiflierict. 


This  is  under  ftat.  i.  Jac.  i.  c. 

We  come  next  to  the  laft  employment  for 
(hips,  Ik:  Fijheries. 

RULE  XVII. 

**  Fresh  filh  of  every  kind,  caught  by 
“ the  crew  of  any  Britifh-built  Ihip  or  velTcI, 

owned  by  Britifh  fubjefts  ufually  refiding 
“ i n Great  Britain,  Ireland, Guernfey,  Jerfey, 
“ or  Man,  and  navigated  by  a maftcr  and 
“ three-fourths  at  leaft  of  the  mariners 
“ Britifli  fubjefls,  may  be.  imported  in  fuch 
“ (hips  free  of  duty.” 

This  is  by  the  thirty-fecond  fcdlion  of 
17.  Geo.  3.  c.  13. 

RULE  XVIII. 

No  fort  of  fi(h  whatever  of  foreign 
**  filhing  (except  eels,  ftock-fifh,  anchovies, 
**  fturgeon,  botargo  or  caveare,  turbots, 
“ lobfters,  and  oyfters)  may  be  imported 
“ into  Great  Britain.” 

This  depends  on  flat.  10.  & 1 1.  M'lll.  3. 

c.  24.  (<i)  ; flat.  I.  C(o.  1.  ft.  2.  c.  18.  en- 

\ 

(<j)  Vid,  ant.  285. 

forced 
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forced  by  flat.  9.  Geo.  2.  c.  33.  (a)  ; and 
ftat.  26.  Geo.  3.  c.  81.  f.  43,  44.  (/>J.  Oy- 
fters  are  not  fpecially  excepted  in  any  fta- 
tute,  but  there  is  a duty  on  them  in  the 
Confolidation  Aft,  which  not  being  leviable 
on  Britifh-caught  fifh.muft  be  conftrued  as  a 
permiffion  to  import  foreign-caught  oyfters. 

RULE  XIX. 

“ Perpetual  bounties  are  payable  on 
“ the  export  of  pilchards  or  lhads,  cod-fifti, 
**  ling,  or  hake,  whether  wet  or  dried, 
“ falmon,  white*herrings,  red-herrings,  and 
“ dried  red-fprats,  being  of  Britilh  filhing 
“ and  curing.”  ' 

This  depends  on  ftat.  5.  Geo.  i.  c.  18. 
f.  6.  and  ftat.  26.  Geo.  3.  c.  81.  f.  16.  (c). 

t 

RULE  XX. 

**  Temporary  bounties  are  payable  on 
“ the  tonnage  of  ftiips  carrying  on  the 
“ Britifti  and  the  Greenland  fifheries  ;.oa 
“ the  quantity  of  fifti  taken  in  the  Britifti 

t , 

(a)  \ id.  ant.  287,  288.  {i)  Vid.  ant.  405. 

(0  Vid.  ant.  456.  465. 

M m 4 ind 
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“ and  the  Newfoundland  fiftierics  ; on  the 
**  quantity  of  oil,  head-matter,  blubber, 
“ and  whale-fins,  taken  in  the  Southern 
whale-fifhery  ; and  on  the  export  of  pil- 
“ chards.  Seal-Jkins,  head-matter,  blubber, 
“ and  whale-fins,  taken  in  the  Ncwfound- 
land,  Greenland,  and  Southern  whale- 
“ fifherics,  may  be  imported  free  of  duty, 
“ provided  Britifh-built  (hips  are  employed, 
“ owned  by  Britifh  fubjedls  ufually  refiding 
V in  the  king’s  European  dopiinions,  and 
“ navigated  by  a mafter  and  three-fourths 
“ at  leaftof  the  mariners  ufually  refiding  in 
y the  king’s  European  dominions/’ 

These  temporary  bounties  all  depend  on 
dilutes  paffed  in  z6.  Geo.  3.  viz.c.  Si.  fa)  ; 
c,  26.  c.  41.  (c),  c.  e^q.(d');  apd  Inch 
fiatutes  as  were  made  afterwards  for 
amending  or  continuing  them. 

Lastly,  we  (liall  fee  what  is  the  prefent 
ftate  of  the  law  as  to  the  requifites  which 
conftitpte  a Bririfh-^w///  (hip,  of  a Brit'ijh 
(hip,  apd  xyhat  regards  the  regiftry  and 
certificate  of  fuch  (liips.  Thefe  points  de- 
pend on  flat.  26.  Geo.  3.  c.  60.  and  may  be 

I • • 

(a)  Vid.  ant.  402.  . (b)  Vid.  ant.  387. 

^i-)^yid.  ant.  390.  Vid.  ant.  394. 

dated 
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flated  in  Rules,  without  need  of  qua- 
lifying them  by  Exceptions,  or  recurring  to 
other  afts  for  explanation  or  amendment  of 
them. 

RULE  XXI. 

A BRITISH-BUILT  fllip  is  fuch  as  has  Biitifli  Shlpl, 
been  built  in  Great  Britain  or  Ireland, 

“ Guernfey,  Jcrfey,  or  the  Ifle  of  Man,  or 
“ in  fome  of  the  colonies,  plantations, 

“ jflands,  or  territories,  in  Afia,  Africa,  or 
“ America,  which  at  the  time  of  building 
“ the  Ihip  belonged  to,  or  were  in  the  pof- 
feffion  of,  his  majefty  ; or  any  Ihip  what- 
“ foever  which  has  been  taken  and  conr 
“ demned  as  lawful  prize.” 

Except  fuch  Britijh-huilt  Jhips  as  Jhall  he 
rebuilt  or  repaired  in  any  fcreigei  port  or  place^ 
to  an  amount  exceeding  fifteen  Jbillings  per 
unlefs  fuch  repairs  fhall  be  proved  to  have  been 
ncceffary  to  enable  the  fhip  to  perform  her 
voyage. 

This  Rule  and  Exception  are  con- 
tained in  the  firft  and  fecond  fedions  of  the 
aft  f a). 

(a)  Vid.  ant.  453,  454.  _ 

RULE 
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RULE  XXII. 

“A  British  (hip  is,  First,  Such  as  is 
“ foreign-built,  and  which  before  i May 
“ 1 786  belonged  wholly  to  any  of  the  people 
“ of  Great  Britain  or  Ireland,  Guernfey, 
“ Jerfey,  or  the  llle  of  Man,  or  of  any 
“ colony,  plantation,  idand,  or  territory,  in 
“ Afia,  Africa,  or  America,  in  polTeliion  of 
“ his  majefty. 

“ Secondly,  Such  as  has  been  built  or 
rebuilt  on  a foreign-made  keel  or  bottom, 
“ and  regiftered  before  1 May  1786  as  a 
Bridlh  fliip. 

“ Thirdly,  Such  as  had  begun  to  be 
repaired  or  rebuilt  on  a foreign-made 
“ keel  or  bottom  before  i May  1 7S6,  and 
“ has  been  fince  regiftered  by  order  of  the 
“ commiffioners  of  the  cuftoms  in  England 
“ or  in  Scotland.” 

RULE  XXIII. 

“ Every  (hip  or  veflel  having  a deck, 
“ or  being  of  the  burthen  of  fifteen  tons, 
and  belonging  to  a fubjeft  in  Great  Britain 
« “ or 
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**  or  Ireland,  Guernfey,  Jerfey,  or  thelfle 
ofMan,  or  any  colony,  plantation,  ifland,or 
territory,  to  his  majefty  belonging,  muftbe 
“ regiftered  by  theperfon  claiming  property 
“ therein,  who  is  to  obtain  a certificate  of 
fuchregiftry  in  the  port  to  whigh  the  fljip 
V or  velTel  properly  belongs  : and  the  cer- 
“ tificate  is  to  diftinguilh  the  Ihip  or  velTel 
**  under  one  of  thefe  two  clalTes  : certi- 

“ FICATES  OF  BRITISH  PLANTATION 

“ REGISTRY  ; or,  Certificates  of 
foreign  ships  registry  for  the 

“ EUROPEAN  TRADE,  BR I T I SH  PROPERTY.*' 

This  is  by  the  third  and  twenty-eighth 
fedions  (tf). 

RULE  XXIV. 

No  Ihip  is  to  be  permitted  to  clear  out 
as  a Britifli-built  fhip,  or  a Britilh  fhip, 
“ nor  to  be  intitled  to  the  privileges  of  a 
Britilh-built  fhip,  or  a Britifh  fhip,  unlefs 
“ the  owner  has  obtained  a certificate  of 
“ regiftry  ; and  any  fliip  departing  front 
port  without  being  fo  regiftered,  and  ob-. 
“ raining  fuch  a cenificate,  fhall  be  for- 
feited 

(rt)  Vid.  ant.  456.  ^65.  (i)  Seft  32. 

RULE 
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RULE  XXV. 

All  (hips  not  intitledto  the  pi'ivilcges 
“ of  a Britifh-built  (hip,  or  a Britiih  (hip, 
and  all  (hips  not  regiftered  as  aforcfaid, 
“ are  deemed,  akho*.igh  they  may  belong 
to  Britilh  fubjefts,  to  all  intents  and  pur- 
pofes,  alien  or  foreign  fhips  (a).” 

RULE  XXVI, 

“ As  often  as  the  mafter  of  a (hip  is 
“ changed,  a memorandum  thereof  is  to  be 
“ indorfed  on  the  certificate  by  the  proper 
“ ofiicer  of  the  culloms,” 

RULE  XXVII. 

The  owner  is  to  caufe  the  name  by 
which  a (hip  is  regiftered  to  be  painted 
“ in  a confpicuous  part  of  the  ftern  ; and 
fiich  nanie  is  not  to  be  changed  (^). 

RULE  XXVIII. 

« If  a certificate  of  regiftry  is  loft  or 
“ miflaid,  or  if  a (hip  (ball  be  altered  in 

(a)  Stat.  27.  Git.  3.  c.  29.  f.  13.  vjd  ant.  jt*- 
fij  Sei^t.  19.  vid.  ant.  46:. 
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form  or  burthen,  or  from  any  dcnomini-^ 
tion  of  veflcl  to  another,  by  rigging  or 
**  fitting,  file  muft  be  regiftercd  de  novo, 
**  and  a new  cenificate  granted  (c)*” 

RULE  XXIX. 

**  Masters  of  (hips  are,  on  demand,  to 
“ produce  their  certificates  to  the  principal 
“ officer  in  any  port  within  the  king’s  do- 
**  minions,  or  to  the  Britifli  conful  or  chief 
“ officer  in  any  foreign  port  (^). 

Such  is  the  prefent  ftate  of  the  laws  which  . 
the  Legiflature  has  feen  fit  to  provide  for 
the  encouragement  and  increafe  of  Britifh 
(hipping  and  navigation.  It  is  a feries  of 
relfridions  and  prohibitions,  and  it  tends 
to  the  efiablifhing  of  monopoly  ; but  it  is  a 
plan  of  regulation  which  our  anceftors,  who 
were  more  verfed  in  the  pradical  philofophy 
of  life  than  the  fpeculative  one  of  the  clofet, 
thought  necelTary  for  the  welfare  and  fafety 
of  the  kingdom.  Reafoning  from  the  felf- 
prefervation  of  an  individual  to  the  felf-pre- 
fervation  of  a people,  they  confidered  the 
defence  of  this  ifiand  from  foreign  invafioa 

(r)  Sed;  22,  23.  vid.  ant.  463. 

\h)  Se^L  34.  vid.  ant.  469. 
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ts  the  Bril  law  in  the  national  policy  ; Ind 
judging  that  the  dominion  of  the  land  could 
not  be  preferved  without  poflei&ng  that  of 
the  fca,  they  made  every  effort  to  procure 
to  the  nation  a maritime  power  of  its  own. 
They  wiihed  that  the  merchants  (hould  own 
as  many  (hips,  and  employ  as  many  native 
mariners,  as  poflible.  To  induce,  and 
fometimes  to  force,  them  to  this  appheation 
of  their  capital,  reffridlions  and  prohibitions 
were  devifed.  Thefe  affe<51ed  not  only  fo* 
reigners  but  natives ; the  interefts  of  com- 
merce were  often  facrificed  to  this  objedli 
Trade  was  conCdered  principally  as  the 
means  for  promoting  the  employment  of 
(hips,  and  was  encouraged  chiefly  as  it  con- 
duced to  the  one  great  national  object,  the 
naval  ftrength  of  the  country. 

This  policy  was  purfued  by  thofe  who 
came  after  them  in  dire(5ling  the  public 
councils  ; and  in  the  laft  century,  when 
many  inflitutions  of  our  anceffors  fell  a 
facrifice  to  the  rage  of  reformation,  the  wif* 
dom  of  the  navigation-fyftem  was  refpeded ; 
meafures  were  even  taken  for  rendering  it 
more  narrow  and  reftriftive.  The  foreign 
war  which  thofe  meafures  then  brought 
upon  us,  and  the  odium  which  they  have 

never 
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never  ccafed  to  caufe,  to  the  prefent  day, 
among  neighbouring  nations,  have  not  in- 
duced the  Legiflature  to  give  up  any  one  • 
of  its  main  principles. 

\ 

Experience  has  fhewn  the  advantage  of 
adhering  to  this  maritime  policy.  The  in- 
ducement and  obligation  to  employ  Britilh 
(hips  had  the  effed  of  increafing  their 
number.  The  increafe  of  their  number 
became  a fpurjo  feek  out  employment  for 
them.  Foreign  trade  and  the  fifheries  were, 
by  various  expedients,  made  fubfervient  to 
advance  the  interefts  of  (hipping.  Trade 
and  (hipping  thus  reciprocally  contributed 
to  advance  each  other  ; and  thus  combined 
they  conftituted  very  confiderable  fources  of 
national  wealth.  Having  been  at  firft  en- 
couraged for  the  fake  of  the  navy,  they  were 
afterwards  encouraged  for  their  own.  From 
being  fubordinate  and  auxiliary  'to  another 
objed,  they  are  now  become  principal  ob- 
jeds  themfelves  in  the  national  policy ; 
and,  in  the  mean  time,  the  naval  power  of 
the  country  is  fure  of  fupply  and  fupport, 
without  being  diredly  in  contemplation. 

This  adion  and  re-adion  between  (hip- 
ping and  trade  has  even  been  promoted  by 
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t)ie  fcffeds  of  naval  armaments.  It  has  beeii 
found,  that  after  the  conclulion  of  a war 
there  has  conftantly  been  a great  increaie 
bf  mercantile  (hipping.  This  has  been 
caufed,  firft,  by  the  government  having 
employed,  during  the  war,  a number  of 
tranfports,  which  has  induced  the  merchants 
to  inveft  their  money  in  the  building  of 
(hips  for  that  fervice.  Secondly,  The  pri- 
vateers.which  were  fitted  out  during  hoftili- 
ties  have  no  employment  at  the  peace  but 
the  merchants’  fervice.  Tranfports  and  pri* 
vateers  fall  into  foreign  trades  or  the  filhc- 
ries  ; and  in  this  manner  does  the  fervice  of 
the  navy  pay  back  to  trade  and  navigation 
the  obligations  it  had  before  received. 

If  the  wifdom  of  any  fcheme  of  policy 
is  to  be  meafured  by  its  effeits  and  confe- 
quences,  our  navigation-fyftem  is  intitled 
to  the  praife  of  having  attained  the  end  for 
which  it  was  defigned.  Whether  we  regard 
the  primary  or  inferior  objefts  in  this  f)r(lem  j 
whether  it  is  the  increafe  of  (hipping,  the 
extenfion  of  our  foreign  trade,  or  the  ftrength 
of  our  navy,  they  have  all  advanced  to  a 
degree  of  confideration  unexampled  ; and 
they  OAve  that  advancement  to  this  fyftem. 

With 
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\V'iTH  regard  to  our  (hipping,  it  is  well 
known,  that  we  enjoy  a greater  (hare  in 
what  may  be  properly  called  our  own  navi- 
gation, that  is,  in  the  navigation  by 
which  our  own  trade  is  carried  on,  than 
any  other  nation  in  Europe  ; and  that  after 
we  have  furnilhed  thefe  demands  of  our  own 
commerce,  we  are  able  to  fupply  with  (hips 
the  trade  of  foreign  nations.  This  exten&ve 
employment  has  gradually  increafed  the 
mercantile  (hipping  of  Great  Britain  to 
upwards  of  1,365,000  tons,  which  is  valued 
atthefum  of  1 1,466,0001* 


That  this  increafe  in  our  (hipping  is  to 
be  aferibed  to  our  navigation-fyftem  may 
be  made  appear  from  recent  experience,  in 
the  application  of  it  to  the  trade  of  the 
United  States.  When  thofe  countries  were 
part  of  our  plantations,  a great  portion  of  their 
produce  was  tranfported  to  Great  Britain 
and  our  Weft-India  Iflands  in  American 
bottoms  ; they  had  a (hare  in  the  freight  of 
fugars  from  thofe  iflands  to  Great  Britain  » 
they  built  annually  more  than  one  hundred 
(hips,  which  were  employed  in  the  carrying- 
trade  of  Great  Britain.  But  (ince  the  Inde- 
pendence of  thofe  States,  lince  their  (hipi 
N n bavt 
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have  been  excluded  from  our  plantatioris, 
and  that  trade  is  wholly  confined  to  Britilh- 
built  {hips,  we  have  gained  that  (hare  of 
our  carrying-trade  • from  which  they  are 
now  excluded ; and  we  moreover  enjoy  a 
confiderablc  proportion  in  the  carriage  of  the 
produce  of  the  United  States. 

Tjik  increafe  of  our  trade  and  naval 
Hrength  has  kept  pace  with  that  of  our 
{hipping  and  navigation.  We  can  rcfle£t 
with  pride,  that  our  foreign  trade,  combined 
with  ourmanufadures  and  domeilic  induiby, 
enables  us  to  raife  annually  fixteen  million; 
of  money  with  more  eafe,  than  four  millions 
were  raifed  during  the  reign  of  king  Wil- 
liam ; and  this  upon  a people,  who,  in  their 
dilFerent  ranks,  enjoy  more  riches,  more 
competency,  and  more  comfort,  than  any 
people  in  Europe ; and  who  are  more  in- 
dulbious,  becaufe  they  are  better  proteded 
by  a conftitution,  whichhas  been  progreffively 
improving,  both  in  the  theory  and  pradicc 
pf  it,  to  the  prefent  time. 

It  was  chiefly  owing  to  the  efFcds  of  this 
wife  fyftem  of  navigation,  that  during  the 
late  war  we  were  enabled,  notwithftanding 
the  defedion  of  our  colonies,  to  maintain  an 
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arduous  conteft  againft  France,  Spain,  and 
Holland,  till  in  the  end  the  fleets  of  this 
country  might  be  faid  to  have  triumphed 
over  the  naval  powers  of  Europe. 

After  this  experience,  no  one  can  doubt 
but  that  it  is  the  policy  of  Great  Britain  to 
give  her  principal  attention  to  maritime 
affairs  ; to  carry  on  her  own  trade,  in  her 
own  (hips,  direftly  to  all  parts  of  the  world ; 
and  to  encourage  her  fiftieries  in  every  fea  : 
and  from  thefe  fources  Ihe  may  always  hope 
to  obtain  a naval  force  adequate  to  guard 
her  (hores  from  hoflile  invafion,  and  to 
fecure  her  domeftic  felicity,  both  public  and 
private,  firm  and  unfliaken  as  the  founda- 
tions of  the  ifland. 

So!  Si  £Kvis1£r%£  ^OTpt0£(,  ifya 

Hoi  2*  ait!  v*it(  fjJv  /bJvotVTO, 

TUfLVoiMvxt  \taqoTfft  tuci  ibvvo^omv 

Altl  S'  ixdvSsffftc  T£j«urXt)flo<TO 
r«A)(  S’  di^vCpe^iHla  IlofeiSiuv  i^CoiTO 

vi^Be  <PvfMff9uv. 

Oppiami  Halibut,  in.  Fin. 
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THE  Annual  Order  or  Council  for  the 
Intercourse  with  the  United  States, dated 
1 April  1792. 


'fT^HEREAS  by  an  aft  made  in  the  23d  year  of  the 
reign  of  his  prefent  majefty,  intituled, 
preventing  eertain  inflrumenti  from  being  required  from  fiipe 
belonging  to  the  United  State!  of  America  ; and  to  give  t» 
bit  majefty,  for  a limited  time,  certain  powers  for  the  better 
carrying  on  trade  and  commerce  betvieen  the  fubJeSs  of  hie 
majefty' $ dominions  and  the  inhabitants  of  the faid  United 
States  ; which  faid  aft  has  been  continued  by  feveral 
fubfequent  afls  until  the  3th  day  of  April  1792  : And 
WHEREAS  by  an  aft  made  in  the  24th year  of  his  pre- 
fent majefty’s  reign,  intituled.  An  Aa  to  extend  the  Povuert 
of  an  aa  made  in  the  ijdyear  of  the  reign  of  bit  prefent  ma- 
jefty, for  giving  bis  majefty  certain  powers  for  the  better 
carrying  on  trade  and  commerce  baween  the  fubjeat  of 
his  majefty' t dominions  and  the  inhabitants  of  the  United 
States  of  America,  to  the  trade  and  comnurce  of  this  king- 
dom with  the  Britijh  colonies  and  plantations  in  America, 
with  refpea  to  certain  articles  therein  mentioned,  the  powers 
given  by  the  faid  recited  aft  were  extended  to  the  trade 
and  intercourfe  between  this  kingdom  and  the  Britilh  co- 
lonies and  plantations  in  America,  fo  far  as  the  fame  might 
relate  to  iron,  hemp,  and  fail-cloth,  and  other  articles 
of  the  produce  of  any  place  bordering  on  the  Baltic, 
which  might  be  exported  from  this  kingdom  ; which 
lall  mentioned  aft  has  alfo,  by  feveral  fubfequent  afts, 
been  continued  until  the  faid  5 th  day  of  April  1792. 


An  d wh  e a e as,  by  another  aft  pafled  in  this  prefent 
felTton  of  parliament,  intituled.  An  Aa  to  continue  the 
laws  now  in  force  for  regulating  the  trade  between  the fub- 
je3s  of  his  nonjefty's  dominions  and  the  inhabitants  of  the 
territories  belonging  to  the  United  States  of  America,  fo  far 
as  the  fame  relate  to  the  trade  and  commerce  carried  on  be- 
tween this  kingdom  and  the  inhabitants  of  the  countries  baa 
longing  to  the  faid  United  States—^t  is  declared  to  be 
cypedienc,  that  the  faid  aft  of  the  23d  year  of  his  prefent 
N n 4 ma  jelly ’« 
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najeily’s  reign,  fo  far  only  as  the  fame  extends  to  th( 
trade  and  commerce  carried  on  between  this  kingdom  and 
the  pet^le  and  territories  belonging  to  the  United  State* 
of  America,  and  alfo,  that  the  faid  acf  of  the  24th 
year  of  his  prefent  majefty’s  reign,  fhoold  be  farther 
continoed  and  be  in  force : and  it  u thereby  enaded, 
that  the  faid  ads  ihall  continue  and  be  in  force  andl  the 
jch  day  of  April  1793 : His  majefty  doth  thercopon, 
by  and  with  the  advice  of  hit  privy  conncil,  hereby  or- 
der and  declare,  that  any  unmanofadared  goods  and  mer- 
chandizes, the  imporution  of  wluch  into  this  kingdom 
is  not  prohibited  by  law  (except  tobacco,  for  which 
provilion  it  herein  after  made,  and  except  oil  made  frooi 
fifh  or  creatures  living  in  the  fea,  and  blubber,  udiale- 
6ns  and  fpermaced),  and  any  pig-iron,  bar-iron,  pitch, 
tar,  turpentine,  ro6n,  pot-afh,  pearl-alb,  indigo,  ma&s, 
yards  and  bowfprits, being  the  growthorprodudion of  an/ 
of  the  territories  of  the  United  States  of  America,  may  b« 
imported  diredly  from  thence  into  any  of  the  ports  of 
this  kingdom,  either  in  Britilh-built  ihips  owned  by  hia 
uajelly’s  fubjeds,  and  navigated  according  to  law,  or 
in  ihipt  built  in  the  coontries  belonging  to  the  United 
States  of  America,  or  any  of  them,  and  owned  by  tho 
fubjeds  of  the  faid  United  States,  or  any  of  them,  and 
whereof  the  mailer  and  three-fourths  of  the  mariners  at 
leall  are  fubjeds  of  the  faid  United  States,  or  any  of 
them : and  may  be  entered  and  landed  in  any  port  of 
this  kingdom,  npon  payment  of  fuch  duties  as  the  liko 
forts  of  goods  or  merchandize  sue  or  may  be  fubjed  and 
liable  to,  if  imported  in  Britilh-built  Ibips  owned  by  his 
majelly’s  fubjeds,  and  navigated  according  to  law,  from 
any  Bridlh  ilknd  or  plantation  in  America,  notwith- 
fianding  fuch  g^oods  or  merchandize,  or  the  Hups  in  which 
the  fame  may  be  brought,  may  not  be  accompanied  with 
the  certiScates  or  other  documents  heretofore  required  by 
law. 

And  it  is  further  ordered,  that  all  ether  goods  and 
merchandize  not  herein  before  enumerated  or  deferibed, 
the  importation  of  which  into  this  kingdom  is  not  pro- 
hibised  by  law  (except  ihuff,  for  which  proviikm  is  herein- 
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After  made)  and  alfo  oil  made  from  fiOt,  or  creatures  lira 
Ing  in  the  fea,  and  blabber,  whale-fins  and  fpermaceti< 
being  the  growth,  produflion,  or  manufaflure  of  any  of 
the  territories  of  the  faid  United  Sutes  of  America,  may 
be  imported  from  thence  into  this  kingdom,  in  Britifh 
•Or  American  (hips,  owned  and  navigated  as  herein  be- 
fore re<)uired,  upon  payment  of  fuch  duties  of  cufioma 
and  excife  as  are  payable  on  the  like  goods  or  merchan- 
dize, upon  their  importation  into  this  kingdom  front 
countries  not  under  the  dominion  of  his  majelly,  accor- 
ding to  the  fchedttle  and  tables  marked  A.  D.  and  F.  an- 
nexed to  an  a6l  pafled  in  the  27th  year  of  his  prefenc 
majeliy's  reign,  intituled,  Ah  A3  for  rtftalmg  tin 
frveral  Jutln  »f  euflomi  and  txcift,  and p-anting  ether  du- 
ties in  lieu  tberiof,  and  for  afplyingtbe faid  duties,  together 
•with  the  other  duties  eompofeng  the  public  revenue-,  fot 
permitting  the  importation  of  certain  goods,  ^Metres,  and  mer- 
fbanditu,  the  produce  or  ntoHufaSure  of  tbt  European  do- 
minious  of  tbt  French  Hug,  into  tbit  kingdom ; and  for  apply- 
ing certain  unclaimed  monies  remaining  in  the  exchequer  for 
the  payment  of  annuities  on  lives  to  the  reduSion  of  the  Na- 
tional debt  ; or  by  any  other  laws  in  force,  pafTedfubfe- 
quent  to  the  faid  act,  touching  the  duties  contained  in 
the  faid  fchedule  and  tables  marked  A.  D.  and  F ; and 
in  cafes  where  different  duties  are  impofed  upon  the  like 
goods  imported  from  different  coantries  not  under 
the  dominion  of  his  majefty,  then  that  fuch  goods  lhall 
be  imported  upon  the  lowed  duties  which  by  the  faid 
fchedule  and  tables  marked  A.  D.  and  F.  are  required 
to  be  paid  on  the  importation  of  any  fuch  goods  from  any 
European  country  not  under  the  dominion  of  his  majelly . 

An  d his  majefty  is  hereby  further  pieafed  to  order, 
that  all  fuch  goods  and  merchandize  (hall  be  entitled  to 
the  fame  drawbacks  as  are  allowed  upon  the  exportation 
of  the  like  goods  and  merchandize  when  exported  from 
this  kingdom,  according  to  the  faid  fchedule  and  tables 
marked  A.  D.  and  F.  annexed  to  the  beforementioned 
tet,  paffed  in  the  27th  year  of  his  prefect  majefty’s 
leign;  or  according  to  any  other  law  in  force,  paffed  fub- 
fequent  to  the  faid  act,  touching  drawbacks.  And  it  it 
)(oreby  further  ordered,  that  there  (hall  be  allowed  and 

paid 


Digitized  by  Google 


APPENDIX. 


paid  tlie  fame  drawbacks  and  bounties  on.  goods  and 
merchandize  exported  from  this  kingdom  to  the  territo* 
ries  of  the  faid  United  States,  or  any  of  them,  as  are, 
or  may  hereafter  be  allowed  by  law,  upon  the  exportation 
of  the  like  goods  or  merchandize  to  any  of  the  itlanda. 
plantations,  or  colonies,  belonging  to  the  crown  of 
Great  Britain  in  America.  And  it  is  hereby  further  or- 
dered, that  there  fhall  be  allowed  and  paid  the  fame 
drawbacks  upon  the  exportation  of  any  fort  of  foreign 
hemp,  or  foreign  iron,  exported  from  this  kingdom  into 
any  Britifh  colony  or  plantation  in  America,  or  into  the 
tetritories  of  the  United  States  of  America,  or  any  of 
them,  as  are,  or  may  hereafter  be  allowed  by  law,  upon 
the  exportation  of  the  like  fort  of  hemp  or  iron  to  other 
foreign  parts ; and  all  fuch  drawbacks  and  bounties  re.- 
fpectively  fhall  be  allowed  and  paid  in  the  fame  manner, 
and  under  the  fame  rules,  regulations,  reflrictions,  and 
forfeitures,  in  all  rcfpects,  as  fuch  drawbacks  and  boun-. 
ties  are  allowed  and  paid,  or  are  fubject  and  liable  to  bp 
law. 


And  his  majelly  is  hereby  further  pleafed  to  order, 
that  any  tobacco,  being  the  growth  or  production  of  anp 
of  the  territories  of  the  faid  United  States  of  America, 
may  be  imported  in  Britifh  or  American  fhips,  owned 
and  navigated  as  herein  before  required,  upon  payment 
of  the  fame  duties  as  tobacco  imported  by  Britifh  fnbjecta 
from  any  Britilh  colony  or  plantation,  is,  or  may  here-^ 
after  be  fubject  to  ; and  that  any  fnuff,  being  the  pro-t 
duction  or  manufacture  of  any  of  the  faid  territories,  may 
be  imported  in  manner  befbrementioned,  upon  pay. 
ment  of  fuch  duties  as  fnuff,  being  the  production  or 
manufacture  of  Europe,  imported  from  Europe,  is,  or 
hereafter  may  be,  fubject  to,  and  may  be  warehoufed 
artd  again  exported ; fubject  refpectively,  neverthelcfs, 
to  all  and  fingular  the  regulations  of  an  act  made  and 
paffed  in  the  29th  year  of  the  reign  of  his  prefent  ma- 
jefty,  intituled.  An  Ad  for  reptalit:^  the  duties  an  tobacco 
end  fnuff,  end  for  granting  nenv  duties  in  lieu  thereof  {a)  \ 
and  another  act,  paffed  in  the  30th  year  of  his  prefent 
majefly’s  reign,  intituled.  An  Ad  to  explain  eoni 
ttrund  an  Ad  made  in  the  laft fefftou  of  pai  liemtnt,  intituled. 


(a)  Chap.  (S. 
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All  Alt  for  repealing  the  duties  on  tobacco  and  fnuff,  and 
fir  granting  ntav  duties  in  lieu  thereof  [o'). 

And  hlimajefty  is  hereby  furtherpleafed  to  order,  that 
any  rice,  being  the  growth  or  produflion  of  any  ofthe  ter-, 
ritories  of  the  United  States  of  America,  which  (hall  be 
imported  directly  from  thence  into  any  of  the  ports  of 
this  kingdom,  in  manner  abovementioned,  may,  upon 
the  importer  paying  down,  in  ready  money,  the  duty  of 
eightpence  the  hundred  weight,  being  part  of  the  duties 
now  payable  upon  the  importation  of  rice,  be  landed  and 
warehoufed  (except  as  herein  after  excepted)  under  hit 
majefty’s  locks,  in  fuch  warehoufes  as  Ih^l  be  approved 
of  for  that  purpofe  by  the  commiflioners  of  his  majefty’s 
cuftoms,  or  any  four  or  more  of  them,  upon  the  impor- 
ter’s own  bond  for  payment  of  the  remainder  of  the 
duties  due  and  payable  for  fuch  rice,  within  eighteen 
months,  according  to  the  nett  weight  and  quantity  of 
(och  rice  at  the  time  it  (hall  be  fo  landed  ; but  it  is  hit 
majefty’s  pleafure,  neverthelefs,  that  upon  the  importa- 
tion of  any  fuch  rice  into  the  ports  of  London,  Briftol, 
, Portfmooth,  Cowes,  Liverpool,  Lancafter,  Falmouth, 
Poole,  Whitehaven,  Hull,  Greenock,  and  Port  Glaf- 
gow,  or  either  of  them,  in  the  manner  herein  before 
cxprelTed,  the  importer  (hall  be  at  liberty  to  enter  and 
land  the  fame  without  payment  of  any  duty  whatever; 
in  which  cafe  fuch  rice  lhall  be  warehoufed  under  the 
joint  locks  of  his  majefty  and  the  proprietors,  in  fuch 
warehoufe  or  warehoufes  as  (hall  be  approved  of  for 
that  purpofe  by  the  commiftioners  of  his  raajefty’s  cuf- 
toms, or  any  four  or  more  of  them,  in  that  part  of 
Great-Britain  called  England;  and  any  three  or  more 
of  them  in  that  part  of  Great-Britain  called  Scotland; 
every  expence  attending  which  warehoufmg  (hall  be 
borne  by  the  faid  proprietors  ; and  that  (uch  pro- 
prietor or  proprietors,  or  his  or  their  known  agent,  (hall 
from  time  to  time,  at  all  feafonable  hours,  as  occafion 
may  require,  have  free  accefs  to  fuch  warehoufes,  in  the 
prefence  of  fome  proper  officer  of  the  cuftoms,  for  the 
^ purpofe  of  (kreening  and  (liifcing  the  rice,  to  prevent  its 
receiving  damage.  And  that  if  any  rice  which  (hall  be 
fo  imported  from  the  territories  of  the  fajd  United  States 

(a)  Chap,  40. 

into 
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into  any  of  the  ports  above  mentioned  rerpe&iveiy,  in ^ 
warenoufed  as  aforcfaid,  thall  be  taken  oat  of  the  ware, 
houfes  wherein  the  fame  (hall  be  fecured  under  the 
joint  locks  of  his  majefty  and  the  proprietors,  as  afore- 
faid,  for  home  confumption,the  full  duties  due  and  payable 
by  law  upon  the  imporution  of  fuch  rice  into  this  king- 
dom for  home  confumption  ihall,  previoafly  to  its 
being  taken  out  of  fuch  warehoules,  be  paid  to  the 
coUeflor  of  his  roajefty’s  culloms  at  the  ports  where  fuch 
lice  (hall  be  fo  warehoufed;  but  that  fuch  proprietor,  if 
he  intends  to  export  fuch  rice,  (hall  have  liberty  to  ex- 
port the  fame  from  fuch  warehoufes  refpeftively,  under 
the  ufual  regulations,  without  payment  of  any  daty  what- 
ever: and  that  if  any  rice  which  (hall  have  been  im- 
ported into  any  port  of  this  kingdom  not  hereinbe- 
fore fpecially  named,  and  (hall  have  been  warehoufed 
upon  the  importer’s  bond,  in  manner  aforefaid,  (hall, 
within, the  time  hereinbeforementioned,  be  taken  out 
of  the  warehoufe  wherein  it  (hall  have  been  fo  fccured,  tO 
be  exported  direAIy  from  thence,  the  bond  entered  into 
for  the  payment  of  the  faid  duties  thereon,  (hall  be  dif- 
charged  and  cancelled  by  debenture  or  debentures  made 
out  and  palTed  in  the  ufuid  manner,  for  the  quantity  or 
quantities  of  rice  duly  exported.  And  if  any  rice  import- 
ed into  any  port  of  thu  kingdom  not  hereinbefore  fpecially 
named,  and  warehoufed  in  manner  aforefaid,  (ball  be 
taken  out  of  any  fuch  warehoufe  for  home  confumption* 
the  remainder  of  the  duties  due  and  payable  by  law, 
Oiall,  previouQy  to  its  being  taken  out  of  fuch  ware- 
lioufe,  be  paid  to  the  collector  of  his  majefty’s  cudoms 
at  the  port  where  fuch  rice  (hall  be  fo  warehoufed. 


And  the  right  honourable  the  lords  commiffioners  of 
his  majcfly’s  treafury,  andthp  lords  commiffionefs  of  the 
admiralty,  are  to  give  the  neceflary  directions  bereki, 
it  to  them  may  refpcctively  apperuin. 


No* 
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No.  II, 


J^ORM  of  Oath  which  was  dircfted  by  Stat. 
y.  & 8.  WilLf  3.  to  be  taken  before  a Register. 
was  granted. 


rtAT’  A.  B.  That  the  fliip  [nanu] 

of  whereof 

ftr’s  noMf]  is  at  prefect  mafter,  being  a 

[kind  of  built]  of  [burthtn]  tons,  waf 

built  at  [flnt!  •wbert]  in  the  year 

[tim*  'when']  and  that  [ewntr't  noMe] 

of  and  of,  &C, 

are  at  prefent  owners  thereof ; and  that  no  foreigner, 
diredly  or  indiredly,  bath  any  fturc  or  part  or  in, 
fereil  tbereb. 


No.  Ill, 

A Certificate  of  the  Register  for  t 
British  Ship,  which  ufed  to  be  made  in 
Purfuance  of  Sut.  7.  & 8.  ff^ill.  3. 

IN  purfuance  of  an  a£t  made  in  the  feventh  and  eighth 
years  of  the  reign  of  king  William  the  Third,  in- 
tituled, yin  Jel  for  pre'vtnting  Frauds,  send  regulating 
Abufts  in  the  Plasitation  Trade,  William  Strong,  of 
London,  merchant,  maketh  oath.  That  the  (hip  the 
Mary  of  London,  whereof  James  Smith  is  at  prefent 
mailer,  being  a fquare-ftemed  brigantine  of  one  hundred 
andtwenty-&ve  tons  or  thereabouts,  was  built  at  Briilol  in 
the  year  one  thoufand  feven  hundred  and  eighty-five ; 
and  that  James  Green,  of  Briilol,  James  Smith,  and 
William  Strong,  abovementioned,  of  London,  in  Great 
Jtruain,  rtc  at  prefent  owners  thereof}  and  that  no  fo- 
reigner. 


(L.  S). 

IPm,  Bales, 
Deputy  Cd- 
lefilor. 

(L.  S.) 

J.  Heard, 
Deputy  Comp- 
troller. 
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reigner,  direSly  or  indire£Uy,  hath  any  (hare,  or  paft^ 
or  intereft  therein.  Dated  at  the  Caltom-houfe,  London> 
the  tlurd  day  of  October  1785. 

William  Steohc. 

Sworn  before  me, 

E.MtlUr.J).  ColK. 


No.  IV. 

A Certificate  of  Freedom,  which  ufed  t® 
* be  made  in  Purfuance  of  Stat.  7.  & 8.  fyui.  3. 
and  otlier  Statutes. 

ALL  TO  WHOM  this  prefent  writing  (hall  com4, 
Edward  Louifa  Mann,  E(q.  colleftor  of  his  majelly’i 
cudoms  inwards  in  the  port  of  London,  fendeth  greet- 
ing : WHBaBAS  by  an  ad  of  parliament,  inticuledi 
“ for  frtvtnting  Frauds,  and  regulating  Abufes  it 

" his  Majeftfs  Cuftomsf  it  is,  among  other  things, 
therein  enaded,  that  do  foreign-built  (hip  (hould  enjoy 
the  privilege  of  a (hip  belonging  to  England  or  Ireland, 
although  owned  and  manned  by  EngUlh  (except  fuch 
Ihips  only  as  (houkl  be  taken  at  Tea  by  letters  of  mart 
or  reprifal,  and  condemnation  made  in  a court  of  admi- 
ralty as  lawful  prize)  ; but  all  fuch  (hips  (honld  be 
deemed  as  aliens  (hips,  and  be  liable  to  all  duties  that 
aliens  (hips  are  liable  unto  by  virtue  of  another  aft  of 
parliament,  intituled.  An  Ail  for  inertafing  astd  tn~ 
couraging  of  Shipping  and  Navigation  ; And  by  two  (eve- 
lal  afts  palled  in  the  20th  and  29th yean  ofhismajedyfting 
George  the  Second,  it  is  further  enafted.  That  all  prize 
Ibips  or  velTels  which  (hall  be  legally  condemned,  (hall 
to  all  intents  and  purpofes  whatfoever  be  confidered  as 
Britilh-built  drips  or  VelTels,  and  be  deemed  and  taken 
as  fuch  : Now  know  tb.  That  the  (hip  or  veffel  for- 
^lerly  called  Le  Marquis  de  Sordiz,  and  now  called  The 
Scattergood,  whereof  John  Marlbam  is  at  prefent  m af- 
ter, French-built,  of  the  burthen  of  160  tons  or  there- 
abouts. 
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abonts,  fquare-fterned,  having  two  decks  and  two  malbi 
v/as  a prize  taken  from  the  French  king’s  fubjefls,  and 
legally  condemned  in  a court  of  vice-admiralty  held  at 
the  town  of  St.  Jago  della  Vega,  23d  November  1736, 
as  by  fentence  of  condemnation  doth  appear:  And 
John  Marfham,  of  London,  mariner,  hath  made  oath. 
That  the  faid  (hip  or  vefTel  is  dill  in  being,  and  the  fame 
which  was  taken  and  condemned,  as  abovefaid,  by  the 
name  of  Le  Marquis  de  Sordiz,  and  is  now  called  The 
Scattergood,  and  the  fame  for  which  thb  certificate  is 
granted  ; That  no  foreigner  or  alien  direflly  or  indi- 
re£Uy  hath  any  part,  (hare,  or  intered  therein  ; but  that 
he  the  faid  deponent,  together  with  Ifaac  Kemp,  Anth. 
Facer  Kemp,  Charles  Childs,  John  Grant,  and  Thos. 
Gill,  all  his  majedy’s  native  fubjedls,  are  now  the  only 
owners  ; as  alfo,  that  no  former  certificate  hath  been 
taken  out  for  making  free  the  faid  (hip  or  velTcl,  by  this 
or  any  other  name  or  names  whatl'oever  : And  John 

Marlham  did  on  the  i8th  January  I7;8  pay  his  majedy’s 
cudoms  for  the  faid  (hip  ; her  tackle,  apparel,  and  fur- 
niture, being  valued  on  oath  at  3101.—— 'Certified 
zoth  January  1758. 

In  witness  whereof,  Benjamin  Scott,  Efq.  deputy 
to  Edward  Louifa  Mann,  Efq.  colleflor  of  his  majedy’s 
cudoms  inwards  in  the  port  of  London,  hath  hereunto 
fet  his  hand,  and  caufed  the  feal  of  the  office  to  be  af- 
fixed, dated  the  4th  day  of  October  1759,  in  the  33d 
year  of  the  reign  of  our  fovereijn  lord  George  me 
Second,  by  the  graceof  God  of  Great  Britain,  France.and 
Ireland,  king,  defender  of  the  faith,  and  fo  forth. 

Certified  and  entered  fo.  497. 
in  the  General  Regiiler  for 
Prize  Ships. 

C.  R.  p.  Coll’. 

(A  Copy; 


No. 


Collector. 
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No.  V. 

FORM  of  Oath  which  isdireded  by  Stat.  ig. 
Geo.  2.  c.  31.  to  be  taken  of  a Certificate  of 
Register  being  loft  or  miftaid,  in  order  to 
hare  the  Ship  regiftcred  e/e  novo. 

A B.  being  mafter  (or  having  the  charge)  of  the  ftilp 
or  veffel  called  the  , does  fwear  (crfolemnly 

affirm).  That  the  faid  (hip  or  veflcl  has  been,  as  he  verify 
believes,  regiftered  according  to  law,  to  qualify  her  to 
trade  to,  from,  and  in  his  majefty’s  plantations  in  .Imerica, 
and  that  he  had  a certificate  thereof  granted  at  the  port 
of  , but  that  the  fame  is  loft  or  miftaid,  and  that 

he  cannot  find  the  fame,  and  does  not  know  where  the 
fame  is,  or  what  U become  thereof ; and  that  the  fame 
hath  not  been,  nor  ftiall  be,  with  his  privity  or  know-, 
ledge,  fold  or  difpofed  of  to  any  perfon  or  perfons  what- 
foever:  and  that  he  this  deponent  (or  affirmant)  and 
three-fourths  of  the  mariners  navigating  the  faid  (hip  or 
vclTcl  are  his  rrajefty’s  Britijh  fubjefis,  and  the  faid  ftiip 
or  veflel  does  now,  as  he  believes,  belong  wholly  to  hii 
majefty’s  Britijh  fubjefts,  and  that  no  foreigner  has,  to  his 
knowledge  or  belief,  any  lhare,  property,  or  intereft 
therein. 


No.  VI. 

FORM  of  Oath  direfted  by  Stat,  26.  Gto.  3. 
c.  60.  to  be  taken,  in  order  to  making  \ 
Registry,  and  granting  a Certificate 
thereof. 

( 

T A.  B.  of  \_flace  of  rtjidenct  and  cccufafienj  do  make 
oath,  That  the  ihipor  vcffel  of  [fort  or  flacc^ 

whereof  [majler't  is  at  preftut  mafter,  being 

[it  ad 
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f i»W  of  huilt,  bwrthtn,  etcetera,  as  dtfcrihtd  in  the  cer- 
tificate of  Ae  furveying  officer']  was  [’wb^  and  <where  bush  ; 
or  if  prize,  captwe  and  condemnation]  ; and  that  I tlv-  faid 
jf.  B.  [and  the  other  o-wnert  names  and  occupations,  if  art), 
Med  nuhere  they  reffieSinjely  r^dt,  videlicet,  tonsin,  place 
nr  parijh,  and  county,  or  if  number  of,  and  refedent  in  any 
faSory  in  foreign  parts,  or  in  any  foreign  town  or  city,  be- 
ing an  agent  for,  or^  partner  in  any  houfe  or  co-partnerfAp 
oQually  carrying  on  trade  in  6reat  Britain,  or  Ireland,  the 
name  of  fuch  faSlory,  foreign  town  or  city,  and  the  names 
offuch  houfe  or  copartnerjhip]  am  [or  are]  foie  owner  [or 
owners]  of  the  faid  veffel,  and  that  no  other  perfon  or 
J)erfons  whatever  hath  or  have  any  right,  title,  intereft, 
Ihare,  or  property,  therein  or  thereto  ; and  that  I the  faid 
jd.  B.  [and  the  faid  other  owners,  if  any]  am  [or  are] 

. truly  and  bond  fide  a fubjefl  [or  fubjefts]  of  Great  Bri- 
tain : and  that  I the  faid  d.  B.  have  not  [nor  have  any 
tf  the  other  owners,  to  the  befi  cf  my  knowledge  and  belief] 
taken  the  oath  of  allegiance  to  any  foreign  Hate  what- 
ever [except  under  the  terms  of  fome  capitulation,  deferibing 
the  particulars  thereof],  or  that  fince  my  taking  [or  hit 
or  their  taking]  the  oath  of  allegiance  to  [naming  the  fo- 
reign  fiates  refpedi-vely  to  which  he  or  any  of  the  faid  own- 
art  fhall  have  taken  the  fame]  and  prior  to  the  pafling  of 
an  Att  in  the  twcnty-fixth  year  of  the  reign  of  king 
George  the  Third  (intituled.  An  AB for  the further  Increaji 
and  Encouragement  of  Shipping  and  Navigation) , I have 
[or  he  or  they  hath  or  have]  become  a fubjefl  [or  fubjeds] 
of  Great  Britain  [either  by  his  Majefty's  letters  patent,  at 
a denizen  or  denizens,  or  naturalized  by  dSi  of  parlia- 
ment, as  the  cafe  may  be,  naming  the  dates  of  the  Icttert  of 
denization,  or  the  aB  or  alls  of  • parliament  for  naturali- 
xation  refpeBively],  or  [as  the  cafe  may  he]  I have  [or  he 
Or  they  hath  or  have]  become  a denizen  [or  denizens,  or 
naturalized  fubjedl  or  fubjefts,  as  the  cafe  may  be]  of 
Great  Britain,  by  his  Majefty’s  letters  patent,  or  by  an 
aft  of  parliament  palled  fince  the  firll  day  of  January 
one  thoufand  feven  hundred  and  eighty-fix  [naming  the 
times  when  fuch  letters  of  deniooation  have  been  granted  re- 
fpeQively,'  9r  the  year  or  years  in  which  fuch  aii  or  alls  for 
MttsuralioMtion  have  paffed,  refpeSively],  and  that  no  fo- 
reigner, direflly  or  indireftly,  hath  any  ihare  or  part  or 
" intereft  in  the  faid  Ihip  or  velfel. 

O o Nt. 
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No.  VII. 

FORM  of  a Certificate  of  Registry 
directed  to  be  granted  by  Stat.  26.  Gee.  3.  c.  60. 

TN  parfuance  of  an  aA  palTcd  in  the  twenty-fixth  year 
of  the  reign  of  king  George  the  Third,  intituled,  ufx 
As  [here  iujert  the  title  of  the  aS^  the  nanus,  otcupaeioa, 
and  rtfidence,  the  jubfer thing  o<WHert'\,  having  taken  and 

fubferibed  the  oath  required  by  this  AA,  and  having 
fwom  that  he,  [or  they]  together  with  [nasnes,  aceu- 
f at  ion,  and  rtfidence  of  nor.-fubfcrib'ing  owners],  is  [or 
are]  foie  owner  [or  owners]  of  the  (hip  or  veflel  called 
The  [fisif's  nasne]  of  [place  to  •which  the  •vtffel  belongs], 
whereof  [mefitr’s  name]  is  at  prelent  mailer,  and  that 
the  faid  Ihip  or  veflel  was  [>whtn  and  •where  built,  or  cap- 
tured, and  date  of  condemnation]  ; and  [nasne  and  emfley- 
seunt  of  the  fitrvejing  ofiietr]  having  cerdfied  to  us  that 
the  faid  fllip  or  veflel  U [•whether  Britifis,  foreign,  or  Bri- 
tifis-plantation  built],  has  [nunUter  of  decis]  decks,  and 
[number  of  tnafis]  mafis,  that  her  length,  from  the  fore 
part  of  the  main  flem  to  the  after  part  of  the  Hem  poft 
aloft,  is  [number  of  feet  and  inches],  her  breadth  at  the 
broaden  part,  whether  above  or  below  the  main  wales 
[number  of  feet  and  inches],  her  height  between  decks 
[number  of  feet  and  inches,  if  more  than  one  deck,  and  if 
not,  then]  the  depth  of  the  hold  [ntimberof  feet  and  inches] , 
and  adroeafures  [burthen]  tons,  that  foe  is  a [bind  rf 
rutjfiel,  and  bow  ^iu7/],  has  [whether  etny  or  no  gallery] 
gallery,  and  [kind  of  beeul,  if  any]  head  ; and  the  laid 
fnbfcribing  owners  having  confented  and  agreed  to  the 
above  defeription  and  admeafurement,  and  having  caufed 
fulBcient  fecurity  to  be  given,  as  is  required  by  the  faid 
AA,  the  faid  [kind  and  name  of  the  •vtJftT]  has  been  duly 
regiftered  at  the  port  of  [name  of  the  port]. 

Given  under  our  hands  and  feals  of  office,  at 
the  Cuftom-houfe  in  the  faid  port  of  [name  of 
the  port],  this  [dale]  day  of  [name  of  the 
month],  in  the  year  [wtreU  at  length]. 

No. 
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No.  VIII. 

FORM  of  a Mediterranean  Pass,  as 
prefcribed  by  an  Order  of  Council  dated 
28th  August  1776. 

T)  Y thecoimniiGonenforexecatingthe  office  of  lord  high 
admiral  of  Great  Britain  and  of  Ireland,  and  of  all 
his  majefty’s  plantations 

Suffer  the  Ihip 

to  pafs  with  her  company,  paiTengers,  goods,  and  mer- 
chandize, without  any  let,  hindrance,  ieizure,  ot  tno- 
leftation,  the  faid  Blip  appearing  to  ns  by  good  teftimony 
to  belong  to  the  fubjects  of  his  majefty,  and  to  no  fo- 
reigner. Given  under  our  hands  and  feab  at  the  office 
of  ^miralty. 

To  all  perfons  (L.  S.) 

whom  thefe  may  concern.  (L.  S.) 

By  command  of  their  Lordlhips.  (L.  S.) 


No.  IX. 

FORM  of  a Bond  to  be  given  at  any  of  the  Ports 
of  Great  Britain  or  Ireland  before  a 
Mediterranean  Pass  be  delivered  for  any 
Ship  or  Vessel  built  in  thofe  Kingdoms,  or 
in  any  of  His  Majesty’s  Foreign  Govern- 
ments or  Plantations,  or  for  any  Foreign 
Ship  or  Vessel  made  free,  and  qualified  to  have 
fuch  Pass  granted,  as  the  fame  is  prefcribed  by  an 
Order  of  Council  dated  28th  August  1776. 

NOW  ALL  MEN  by  thefe  prefents.  That  we 

are 

holden  and  firmly  bound  to  our  fovereign  lord  George 
the  Third,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland,  king,  defender  of  the  faith,  &c. 

O 0 a in 
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in  pounds  of  good  *nd  lawful 

money  of  Great  Britain,  to  be  paid  to  our  faid  lord  the 
king,  his  heirs,  and  fucceffors  : to  which  certain  pay- 
ment well  and  truly  to  be  made  we  bind  ourfelTei,  and 
each  of  us  for  the  whole,  our  and  each  of  our  heirs,  ex- 
ecutors, and  adminillrators,  firmly  by  thcfe  prefent5< 
Sealed  with  our  feals,  dated  the  day 

of  , in  the  year  of  the  reign  of 

Ciur  faid  lord  the  king,  and  in  the  year  of  Our  Lord  17  • 

THE  CONDITION  of  this  obligation  is  fuch,  TTiat 
WHEREAS  the  above  bounden  hath 

received  a pafs,  purporting  to  be  a Mediterranean  pats, 
figned  by  the  right  honourable  the  commilEoners  for  ex- 
ecuting the  office  of  lord  high  admiral  of  Great  Britain 
and  fo  forth,  for  the 

called  the  of  , 

whereof  he  the  faid  is  afiually  mafter« 

bearing  date  the 

Now  if  the  faid  , or,  in  cafe  of 

his  death  or  inability,  the  perfon  who  (hall  fucceed  him 
as  mailer  of  the  faid  (hall  deliver,  or  caufe 

the  faid  pafs  to  be  delivered,  into  the  admiralty  office 
upon  her  return  from  her  prefent  intended  voyage  into 
the  port  of  London,  or  to  the  proper  officers  of  the  cof- 
toms  at  any  other  port  of  Great  Britain  or  Ireland, 
where  fhe  lhall  come  in  order  to  her  unloading  > Or  in 
cafe  the  faid  fhall  not  return  to  Great 

Britain  or  Ireland,  within  the  term  of  three  years  from 
the  date  hereof,  and  during  all  that  term  fh^l  remain, 
and  be  the  property  of  his  majelly’s  fubjeAs]  then  if  the 
mailer  of  the  faid  for  the  time  being,  do  at  the 

expiration  of  the  faid  term  of  three  years  deliver,  or 
caufe  the  faid  pafs  to  be  delivered,  unto  the  governor  or 
commander  in  chief  of  one  of  his  majefty’s  foreign  go- 
verumentr  or  plantations,  or  unto  one  of  his  majefty’t 
confulsin  the  Mediterranean  or  clfewherc,  in  order  to  its 
being  by  fuch  governor  or  commander  in  chief,  or  con- 
ful,  returned  and  tranfmitted  to  the  commiffioners  forwt- 
ecuting  the  office  of  lord  high  admiral  of  Great  Brinun : 
Ako  also,  if  the  faid  mailer  for  the  ume  being  do  and 
lhall,  when  and  as  often  as  the  faid  lhall  go 

into  any  foreign  port  or  place  within  the  reach  or  diflrift 
of  any  of  his  majefly’i  c^'uls,  deliver  or  cattle  the  faid 

pafs 
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paf«  to  be  delivered  unto  fuch  refpeflive  conful  or  confuk, 
or  his  or  their  deputy  or  deputies,  upon  his  or  their  de- 
manding the  fame  in  writing,  in  order  to  the  faid  pafs’s 
being  retained  in  the  pofleflion  of  fuch  refpeftive  conful 
or.  confuls,  or  his  or  their  deputy  or  deputies,  until  the 
f;iiQ  fliall  have  received  the  ufual  clearances, 

and  be  ready  to  depart  from  fuch  port  or  place,  at 
which  time  the  faid  pafs  is  to  be  returned  for  the  ufe  of 
the  faid  fhip:  Or  in  cafe  the  faid  lhall  happen 

to  be  Uken  by  an  enemy  or  pirates,  or  to  be  caft  away  and 
fliipwrecked,  by  means  whereof  the  faid  pals  lhall  be  in- 
evitably loft  or  deftroyed ; t h e u the  above  obligation  to 
be  void  and  of  none  efte£f.  But  if  the  faid  mafter  for  f 
the  time  being  (hall  negleS  to  deliver,  or  caufe  the  faid 
pafs  to  be  delivered  into  the  admiralty  office  upon  her 
return  from  her  prefent  intended  voyage  into  the  port  of 
London,  or  to  the  proper  officers  of  the  cuftoms  at  any 
other  port  of  Great  Britain  or  Ireland,  where  (he  (hall 
come  within  the  faid  term  of  three  years,  in  order  to  her 
unloading;  or  in  cafe  the  faid  (hip  (haU  not  return  to 
England  within  the  faid  term,  then  unto  the  governor 
or  commander  in  chief  of  one  of  his  majefty’s  foreign 
governments  or  plantations,  or  unto  one  of  his  majefty  i 
confuls  in  the  Mediterranean  or  elfewhere  before  the  ex. 
pirationof  that  terra  : Or  if  the  faid  mafter  for  the  time 
being  (hall  negleff  or  refufe  to  deliver  the  faid  pafs  w 
any  of  his  majefty’s  confuls  or  their  deputies  abroad, 
upon  demand  in  writing  being  male  thereof  in  manner 
aLve-mentioned  (to  prove  which  demand  and  refufal  or 
neglea  a certKicatc  thereof  in  writing  under  the  hand 
of  the  rcfpcaive  conful  or  his  deputy  is  to^  deemed  a 
fufficient  evidence j : Or  if  the  faid  pafs  (hall  be  fold, 

lent,  or  otherwife  difp  ifed  of,  to  any  perfon  whatfoever, 
fo  as  that  the  fame  lhall  not  be  adlually  and  conltantly 
made  ufe  of  for  the  fervice  of  the  faid  called 

for  which  ii  is  granted,  fo  long  as  the 
mafter  thereof  for  the  time  being  (hall  be  a Britilh  fub- 
jeft  ; T H E N the  above  obligation  (hall  be  and  remain  iq 
full  force,  virtue,  and  efteit. 

There  is  fome  difference  in  the  time 
for  delivering  up  palfes  in  different  trades. 

O o 3 Thui, 
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Thus,  for  (hips  tradingto  the  ports  ofFrance, 
Fonugal,  and  Spain,  on  this  (ide  the 
Streights’  mouth,  the  condition  is  for  deli- 
vering up  the  pafs  within  twelve  months, 
either  to  the  admiralty,  or  the  cuftom-houfc 
officer  at  the  port  of  unloading  in  Great- 
Britain  or  Ireland. 

In  bonds  given  in  the  Plantations,  the 
condition  is  for  delivering  up  the  pafs  within 
twelve  months  to  the  governor  of  that  plan- 
tation. 

For  (hips  in  the  Eaft  India  trade,  the  con- 
dition is  for  delivering  it  up  at  the  return 
from  the  voyage,  without  any  limitation  of 
time. 

Passes  for  (hips  belonging  to  Gibraltar 
are  different  from  all  others  in  the  wording, 
and  in  the  ornament  at  the  mp;  and  they  are 
granted  by  the  commiffioners  for  executing 
the  office  of  lord-high-admiral  at  that  place. 
The  condition  of  the  bond  given  on  obtain-, 
ing  fuch  pa(Tes,  is  for  delivering  them  up  to 
fuch  commiffioners  within  twelve  months, 
or  at  the  end  of  the  voyage,  if  the  (hip  re- 
turn fooner. 
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